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OFFICE OF SURFACE MINING
RECLAMATION & ENFORCEMENT

NOTICE OF VIOLATION
NO. 9r-02-244-003
CRANDALL CAI{YON MrNE,
EMERY COUNTY, UTAII

COAL MINING PERMIT
NO. ACT/015/032

Pursuan t  t o  43  C .F .R .  pa r t  4 .1100 ,  e t  seg .  and  30

c .F .R .  s  843 .15 ,  Genwa l  coa l  company ,  I nc .  ( r e fe r red  ro  as

"Genwa l "  o r  "Pe t i t i one r " )  pe t i t i ons  f o r  r ev i ew  o f  t he  f ac t  o f

v i o ra t i on  o f  No t i ce  o f  v i o l a t i on  No .  91 -02 -244 -oo3  i s sued  t o

Pe t i t i one r  on  June  2G ,1991 ,  and  reques t s  a  hea r i ng  on  t h i s  ma t *

t e r  i n  Sa I t  Lake  C i t y ,  U tah .

STATEMENT OF FACPS

1-  The  u tah  D i v i s i on  o f  o i r ,  Gas  &  M in ing  ( "S ta te , ,  o r

"DOGM")  i ssued  c randa l l  canyon  M ine  pe rm i t  No .  Ac r /0 r5 /032  to

Pe t i t i one r  on  June  14 ,  19g9 .

2 .  On  June  26 ,  1991 ,  No t i ce  o f  V io l a t i on  No .

9 r -02 -244 -0a2  ( "Nov " )  h ' as  i s sued  by  t he  f ede ra r  o f f i ce  o f  su r f ace
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Min ing  Rec lama t i on  and

o f  t he  Cranda l l  Canyon

t rue  and  co r rec t  copy

r t A .  .

Enfo rcemen t  (  "OSM"  )  t o  Genwa l  as  pe rm i t t ee

Mine  ,  Emery  Coun ty ,  U tah  (  t t r e  "M ine  .  "  )  A

o f  t he  NOV i s  a t t ached  he re to  as  Exh ib i t

3 .  The  NOV was  i s sued  by  OSM fo r  Pe t i t i one r ' s  a l l eged

" fa i l u re  t o  f i r s t  ob ta i n  a  pe rm i t  f r om the  D i v i s i on  (ooc t t )  p r i o r

t o  engag ing  i n  and  ca r r y i ng  ou t  any  coa l  m in i ng  and  rec l ama t i on

ope ra t i ons . "  Th i s  Nov  app t i es  t o  a  po r t i on  o f  t he  c randa r l  can -

yon  M ine  Fo res t  Deve lopmen t  Road  5024g  (  "Fo res t  Road  5024g"  )

ex tend ing  f rom the  p resen t  pe rm i t  boundary  app rox i rna te ry  r . 3

m i l es  t o  S ta te  H ighway  3 I .

4 -  The  NoV requ i res  the  ope ra to r  t o  rec la im  Fo res t

Road  50248  w i t h i n  e i gh t y  ( 90 )  days  o r  subm i t  t o  DoGM a  compre te

and  adequa te  p lan  to  pe rm i t  and  bond  Fo res t  Road  so24g  w i th in

th i r t y  ( 30 )  days  o f  i s suance  o f  t he  NOV.

5 -  P r i o r  t o  i s su ing  t he  Nov ,  osM i ssued  t en  day

no t  i  ce  No  .  9 I -02 -  2q6 -002  (  , ,TDN"  )  t o  t he  S ta te ,  da ted  March  Z I  ,

r 991  f o r  two  v i o l a t i ons  i nc l ud ing :  ( l )  pe t i t i one r ' s  a r l eged

" fa i l u re  t o  ob ta i n  a  pe rm i t  f r om the  u tah  -  DOGM p r i o r  t o  engag -

ing  i n  and  ca r ry ing  ou t  any  coa l  m in ing  and  rec ramat ion  ope ra -

t i ons "  on  Fo res t  Road  50248  i n  v i o l a t i on  o f  U tah  Admin i s t r a t i ve

code  514 -300 -112 .400 ,  and  (2 )  pe t i t i one r ' s  a l l eged  , , f a i r u re  t o

p reven t ,  t o  t he  ex ten t  poss ib l e ,  add i t i ona l  con t r i bu t i ons  o f  sed -

imen t  t o  s t reamf row"  a t  t he  b r i dge  ove r  Hun t ing ton  c reek  on  Fo r -

es t  Road  50248 .  A  t rue  and  co r rec t  copy  o f  t he  TDN i s  a t tached

as  Exh ib i t  " 8 . ,
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5-  In  response  to  the  TDN,  DOGM dec r ined  to  requ i re

the  Pe t i t i one r  t o  i nc l ude  Fo res t  Road  5024g  i n  t he  c randa l l  Can -
yon  pe rm i t  on  t he  bas i s  t ha t :  ( 1 )  t r r e  sub jec t  r oad  i s  r eguJ .a ted

by  t he  Man t i - r , asa r  Na t i ona l  Fo res t  ( "Fo res t , , )  and  t he  Fo res t  had

been  reques ted  t o  r espond  t o  p roposed  s ta te  c r i t e r i a  f o r  pub l i c

roads  to  enabre  the  s ta te  to  make  a  pub l i c  road  de te rm i .na t i on ;
(2 )  t he  S ta te  cou ld  no t  make  a  pub l i c  r oad  de te rm ina t i on  un t i r

osM app roved  t he  s ta te ' s  pend ing  pub r i c  r oad  regu ra t i ons ;  and
(3 )  t he  s ta te  had  no t  made  a  de te rm ina t i on  as  t o  whe the r  Fo res t

Road  50248  b r i dge  a l1eged1y  caus ing  con t r i bu t i ons  to  s t reamf l -ow

was  sub jec t  t o  DoGM's  j u r i sd i c t i on .  Le t t e r  t o  Robe r t  H .  Hagen ,

oSM A lbuque rque  F ie l d  o f f i ce ,  da ted  March  27 ,  r 99 r ,  a  t r ue  and

co r rec t  copy  o f  wh i ch  i s  a t t ached  he re to  as  Exh ib i t  , , c . , ,

7 '  E f f ec t i ve  Feb rua ry  25 ,  1991 ,  t he  Boa rd  o f  o i r ,  Gas

and  M in ing  adop ted  emergency  ru les  de f  i n ing  "pub l i c  road , ,  as

fo l l ows :

Pub l i c  r oad  means  a  road ,  ( a )  wh i ch  has
been_des igna ted  as  a  pub l i c  road  pu r " r run t  f othe  l aws  o f  t he  j u r i sd i c t i on  wh i c i r  i t  i s  

-

l oca ted ,  ( b )  wh i i t r  i s  ma in ta i ned  w i t h  p "n r i "
f unds  i n  a  manne r  s im i l a r  t o  o the r  puo i i a - -
r oads  o f  t he  same  cLass i f i ca t i on  w i i h i n  t heju r i sd i c t i on ,  and  ( c )  wh i ch - ^ " " t "  r oad  con -
s t ruc t i on  s tandards  fo r  o the r  pub l i c  ro ias  o r
t he  same  c l ass i f i ca t i on  i n  t he  l oca lj u r i sd i c t i on .

A  t rue  and  co r rec t  copy  o f  t he  Board  o rde r  da ted  Februa ry  25 ,

1991  i s  a t t ached  he re to  as  Exh ib i t  ,D . ,

8 .  A r though  these  ru res  rde re  submi t ted  by  DoGM to  osM

by  le t te r  da ted  March  r ,  1991 ,  t hey  were  no t  app roved  as  a  u tah
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s ta te  P rog ram Amendmen t  when  the  TDN was  i ssued  on  March  2 r ,

1991 '  Ma rch  27 ,1991  l e t t e r ,  a t t ached .  he re to  as  Exh ib i t  ' , c , , ,  and

the  March  1 ,  1991  l e t t e r ,  a  t r ue  and  co r rec t  copy  o f  wh i ch  i s

a t t ached  he re to  as  Exh ib i t  "D_ I . "

9 .  By  l e t t e r  da ted  March  22 ,  199 I ,  t he  S ta te

reques ted  Pe t i t i one r  t o  secu re  a  l e t t e r  f r om the  u .S .  Fo res t  se r -

v i ce  conce rn ing  the  pub l i c  road  s ta tus  o f  Fo res t  Road  SAZ4 [ ' .  A

t rue  and  co r rec t  copy  o f  t he  March  22 ,  1gg1  l e t t e r  i s  a t t ached

he re to  as  Exh ib i t  " 8 .  *

I 0 .  By  l e t t e r  da ted  t t ay  29 ,  199 I ,  t he  Fo res t  Road

50248  i s  a  f o res t  deve lopmen t  r oad  unde r  t he  j u r i sd i c t i on  o f  t he

Man t i - l , asa l  Na t i ona l  Fo res t .  A  t r ue  and  co r rec r  copy  o f  t he  l e t -

t e r  da ted  May  29 ,  1991  i s  a t t ached  he re to  as  Exh ib i t  ' F . ,

11 .  The  s ta te  o f  u tah  appeared  osM 's  TDN to  w .  Hord

T ip ton ,  osM Depu ty  D i rec to r ,  by  r e t t e r  da ted  Ap r i L  29 ,  1991 .  A

t rue  and  co r rec t  copy  o f  t he  re t t e r  da ted  Ap r i  r  29 ,  1991  i s

a t t ached  he re to  as  Exh ib i t  "G .  "

12 .  By  l e t t e r  da ted  May  3 f  ,  1991 ,  I ^ f  .  Ho rd  T ip ton ,  OSM

Depu ty  D i rec to r ,  den ied  t he  S ta te ' s  TDN appea l . .  A  t r ue  and  co r -

rec t  copy  o f  t he  May  31 ,  1gg1  l e t t e r  i s  a t t ached  he re to  as

Exh  i b i  t  "H .  ,

13 -  By  l e t t e r  da ted  June  ' r ,  199 r  t o  DoGM,  t he  Fo res t

responded  t o  osM 's  l e t t e r  o f  May  31 ,  1991  t o  c l a r i f y  i nco r rec t

f ac t s  upon  wh i ch  osM re l i ed  i n  deny ing  t he  s ta te , s  TDN appea r ,

s ta t i ng  t ha t  t he  Fo res t  se rv i ce  "w i11  no t  consen t  t o  I r o res t  Road

50248J  be ing  i nco rpo ra ted  i n to  t he  m ine  pe rm i t  a rea . , ,  A  t r ue  and
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co r rec t  copy  o f  t he  l e t t e r  da ted  June  7 ,  1991  i s  a t t ached .  he re to

as  Exh ib i t  " I . "

14 -  The  Fo res t  se rv i ce  re t t e r  da ted  June  7 ,  1991  a r so

enc rosed  oSM co r respondence  da ted  June  23 ,  19g1 ,  s t a t i ng  t ha t  osM

has  no  j u r i sd i c t i on  ove r  f o res t  deve lopmen t  1ands ,  A  t rue  and

co r rec t  copy  o f  osM 's  r e t t e r  da ted  June  26 ,  l gg r  i s  a t t ached

he re to  as  Exh ib i t  ' J . *

15 -  By  re t t e r  da ted  June  19 ,  1991  f r om the  Fo res t  t o

Rober t  H .  Hagen ,  osM Arbuquerque  F ie ld  o f f i ce ,  t he  Man t i -Lasa r

Fo res t  supe rv i so r  f o rwa rded  h i s  r e t t e r  o f  June  7 ,  199 r  and

requested osM to wi thdraw the ?DN on Forest  Road so24g due to

l ack  o f  j u r i sd i c t i on  and  i nco r rec t  f ac t s .  A  t r ue  and  co r rec t

copy  o f  t he  June  10 ,  1991  l e t t e r  i s  a t t ached  he re to  as  Exh ib i t
t r K .  t t

16 .  By  l e t t e r  d .a ted  June  19 ,  1991 ,  t he  s ta te  appea led

w .  Ho rd  T ip ton ' s  dec i s i on  t o  Ha r r y  snyde r ,  D i r ec to r  o f  osM.  A

t rue  and  co r rec t  copy  o f  t he  June  19 ,  1991  re t t e r  i s  a t t ached

he re to  as  Exh ib i t  " I . u

17  -  By  re t t e r  da ted  May  20 ,  19g1  t o  DoGM,  t he  Fo res t

s ta ted  tha t  Fo res t  Road  5024g  i s  a  fo res t  deve ropmen t  road ,  bu t

no t  a  "pub l i c  r oad "  unde r  Fo res t  t e rm ino logy .  The  l e t t e r  c ra r i -

f i ed  t ha t  a  "pub r i c  r oad "  i s  a , , r oad  wh i ch  was  cons t ruc ted  p r i o r

t o  t he  rese rva t i on  o f  t he  Na t i ona l  Fo res t "  unde r  43  u . s . c .  s  932 .

A  t r ue  and  co r rec t  copy  o f  t he  l e t t e r  da ted  May  20 ,  r 9g1  i s

a t t ached  he re to  as  Exh ib i t  'M . , ,
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18 .  on  June  28 ,  199 r ,  osM mod i f i ed  t he  Nov  t o  a r row

" road  w iden ing  and  pav ing  ac t i v i t i e s  r equ i red  and  app roved  by  t he

u . s -  Fo res t  se rv i ce .  "  A  t r ue  and  co r rec t  copy  o f  t he  mod i f i ca -

t i on  da ted  June  28 ,  199 r  i s  a t t ached  he re to  as  Exh ib i t  , ,N . , ,

19 -  DoGM had  rece i ved  no  response  to  th i s  appear  as  o f

June  26 ,1991 ,  when  t he  Nov  was  i s sued .  by  osM to  pe t i t i one r .

ARGT'MENT

I . FORBST ROAD 50248 IS A FOREST SERVICE ROAD AI.ID DOES NOT CON-STITUTE SURFACE COAL MINING OPERATIONS SU&]ECT TO PERMIT

The  Nov  c i t es  pe t i t i one r  f o r  f a i r u re  t o  pe rm i t  Fo res t

50248  pu rsuan t  t o  30  C .F .R .  S  773 .1 I (a )  wh i ch  p rov ides :

;,,;, ,'i;il":"'such  pe rson  has  f i r s t  ob ta i nea  a  pe rm i t
i ssued  by  the  regu la to ry  au tho r i t y
Iemphas is  added ] .

30  c .F .R .  s  773 .11 (a )  ( 1990 ) .  r n  add i t i on ,  t he  Nov  c i r es  pe t i -

t i one r  f  o r  v i o ra t i ons  o f  u tah  Admin i s t r a t i ve  code  ( , , u .A . c .  *  )

614 -300 -1 r2 .400  ( r 990 )  wh i ch  p rov ides ,  " .  a l r  pe rsons  who

engage  i n  and  ca r r y  ou t  any  coa l  m in i ng  and  rec l ama t i on  ope ra -

t i ons  w i l r  f  i r s t  ob ta i n  a  pe rm i t  f  r om the  D i v i s i on  . , ,

[ emphas is  added ] .  However ,  Fo res t  Road  so24g  i s  a  pub r i c  road

and  t he re fo re  does  no t  mee t  t he  de f  i n i t i on  o f  , , su r f  ace  coa l  m in -

i ng  ope ra t i ons "  unde r  Sec t i on  70 I (2g ) (B )  o f  t he  f ede ra l  Su r face

M in ing  con t ro r  and  Rec lama t i on  Ac t  ( " sMcRA" ) ,  30  u . s .  code

S  1291 (28 ) (B )  ( r gaz )  o r  " coa l  m in i ng  and  rec l ama t i on  ope ra t i ons , ,

unde r  S  40 -10 -3 (17 ) (18 )  o f  t he  u tah  coa t  M in i ng  and  Rec lama t i on

Ac t  ( " uMcRA" ) .

Road
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rn  Harman Min inq  corp .  v .  osMRE ,  Gsg  F .supp .  g06  (w .o .

va .  1987) ,  federa l  d i s t r i c t  Judge  w i r l i ams ru red  tha t  pubr i c

r oads  do  no t  cons t i t u t e  " su r f ace  coa r  m in i ng  ope ra t i ons , , as  t ha t

t e rm  i s  de f i ned  i n  sec t i on  70 r (2g ) (B )  o f  sMcRA.  Th i s  r u l i ng  was

spec i f i ca l l y  con f i rmed  and  f o l l owed  by  t he  rn te r i o r  Boa rd  o f  Land

Appea ls  ( " IBLA" )  upon  rev iew  o f  t he  ma t te r  on  remand  in  Harman

Min inq  co rp .  v .  osMRE,110  IBLA  9g  (19g9 ) ,  and  i s  con t ro l l i nq  i n

th is  case.  The regu la to ry  contex t  in  wh ich  the  Nov was issued a t
the  c randar r  canyon  Mine  i s  near l y  iden t i ca r  to  tha t  a r i s ing  in
Harman.  Judge w i t r iams and IBLA adopted  the  same cr i te r ia  and
ana lys is  to  de termine tha t  a  county  road was a  pub l i c  road no t
sub jec t  to  permi t .  As  in  th i s  case ,  osM and  s ta te  haur  road  por -
ic ies  r^ re re  inva l ida ted  under  Judge F lannery ,s  ru r ing  In  re  perma-

a t i on ,  320  F .Supp .  I 519
(o . c . c .  1985 )  f i nd ing  t he  de f i n i t i on  o f  , , a f f ec ted  a rea , , a t  30

c 'F 'R '  S  701 .5  i ncons i s ten t  w i t h  t he  de f  i n i t i on  o f  , , su r f ace  coa l

m in ing  ope ra t i ons "  unde r  sec t i on  7o r (2g )  o f  sMcRA.  unde r  t he

fac ts  i n  Harman ,  osM had  no t  adop ted  a  new ru re ;  t he re fo re ,  Judge

oo i l l i ams  was  re f t  w i t h  no  f ede ra r  r egu la t i on  conce rn ing , *ha t  con -

s t i t u t es  a  pub r i c  r oad .  659  F . supp .  a t  g10 .  s im i ra r l y  i n  t h i s

case ,  osM has  s t i l r  ne i t he r  adop ted  a  new  pub l i c  r oad  po l i c y  no r

app roved  u tah ' s  emergency  regu la t i ons  de f i n i ng  pub l i c  r oads .

w i t hou t  de f i n i t i on  unde r  s ta te  o r  f ede ra r  r egu ra to r y

p rog rams '  Judge  w i l l i ams  l ooked  t o  sec t i on  70 r (28 )  o f  sMcRA wh i ch

de f i nes  " su r f ace  coa r  m in i ng  ope ra t i ons , ,  t o  i nc rude :

_  The  a reas  upon  wh ich  l su r face  coa l  m in_
i . r g  ]  ac t i v i t i e s  occu r  o r  whe re  such
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ac t i v i t i es  d is tu rb  the  na tu ra r  land  sur face ,
such  a reas  sha l r  a rso  inc rude  any  ad jacen t -
Iand  the  use  o f  wh ich  i s  inc iden ia l  l o  any
such  ac t i v i t i es ,  a l I  l ands  a f fec ted  by  tha
cons t ruc t ion  o f  new roads  or  the  use  6 f
ex is t inq .  rgaqs  to  qa in  access- I ;  thE- ; i te  g f
@orhaulaqe.f f i "
added I .

Judge  t . l i l t i ams  re j ec ted  a  l i t e ra r  i n t e rp re ta t i on  o f  sec t i on

701 (28 ) (B )  o f  SMCRA on  rhe  bas i s  r ha r :

Cong ress  d i d  no t  an t i c i pa te  t ha t  ope ra -
to rs  wou ld  have  to  pe rm i t  i n le rs ta te  h ighways
o r  fou r  rane  s ta te  i ou tes  no r  t ha t  t hey -wourd
have -  to  pe rm i t  eve ry  road  used  to  hau l  coa l ,
whe the r  f ou r  1ane  o r  two  l ane ,  s t a te  o r
coun ty ,  paved  o r  unpaved ,  o r  even  pub l i c  o r
p r  i va te .

559  F ' supp .  a t  811 .  The  s t r i c t  cons t ruc t i on i s t  v i ew  o f  sec t i on

701 (28 ) (B )  o f  SMCRA was  re j ec ted  i n  f avo r  o f  an  exam ina t i on  o f

the  ev idence  i n  the  reco rd  rega rd ing  whe the r  t he  roads  i n  ques -

t i on  h ' e re  pub r i c  r oads .  659  F . supp .  a t  g r z .  Judge  w i r r i ams

rev iewed  the  reco rd  to  de te rm ine  pub l i c  use  o f  t he  roads ,  use  o f

pub l i c  money  to  cons t ruc t ,  i r np rove  and  ma in ta in  the  roads  and

un res t r i c t ed  access  o f  t he  pubJ - i c  t o  t he  roads .  I n  add i t i on ,

Judge  v l i r r i ams  looked  to  s ta te  and  coun ty  raw  in  de te rm in ing

whe the r  t he  roads  a re  pub t i c .  G59  F . supp .  g r2 .  The  rBLA  c rose ry

fo r l owed  Judge  $ l i r l i ams ,  ana lys i s  i n  mak ing  a  pub r i c  road  de te r -

m ina t i on  resu r t i ng  f r om remand  o f  t h i s  i s sue  t o  t he  u . s .  Depa r t -

men t  o f  t he  I n te r i o r . Harnan  M in inq  Corp .  v .  OSMRE,110  IBLA  98 .

Due  t o  t he  s im i l a r i t y  i n  f ac tua l  and  regu ra to r y  con tex t s  be tween

Harman  and  t h i s  ma t t e r ,  t he  pub l i c  r oad  c r i t e r i a  adop ted  t he re in

con t ro l s  t he  de te rm ina t i on  i n  t h i s  case .
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under  the  pub r i c  road  c r i t e r i a  deve roped  by  Judge

I ^ l i t l i ams  i n  Ha rman ,  Fo res t  Road  50248  cons t i t u t es  a  pub l i c  r oad

wh ich  i s  no t  sub jec t  t o  pe rm i t  under  sMcRA o r  ucMRA.  The  March

27 ,  1991  re t t e r  f r om Man t i - r , asa1  Na t i ona l  Fo res t ,  d t t ached  he re to

as  Exh ib i t  "F ,  "  es tab l i shes  t he  pub l i c  r oad  s ta tus  o f  Fo res t  Road

50248 .  The  l e t t e r  con f i rms  t ha t  t he  road  was  des igna ted  as  a

Fo res t  Deve lopmen t  Road  unde r  j u r i sd i c t i on  o f  t he  Man t i - Lasa l

Na t iona l  Fo res t .  The  l e t te r  con f i rms  tha t  t he  road  p rov ides  pub -

I i c  access  f o r  ad rn in i s t r a t i on  and  use  o f  a l l  Na t i ona l  Fo res t

resou rces  and  has  been  i n  ex i s t ence  s i nce  t he  1930 ' s .  I d .  By

le t t e r  da ted  June  7  ,  1991 ,  a t t ached  he re to  as  Exh ib i t  , , r  
r , ,  t he

Fo res t  c l a r i f i e s  t ha t  Fo res t  Road  50248  con t i nues  pas t  c randa l t

canyon  M ine  and  t e rm ina tes  a t  a  t r a i r  head /pa rk i ng  f ac i l i t y  f o r

pub r i c  access  to  un roaded  Fo res t  rands .  The  March  29 ,  1991  re t -

t e r  i nd i ca tes  tha t  Genwa l  has  been  i ssued  a  Road  Use  pe rm i t  f o r

Fo res t  Road  50248 ,  bu t  t h i s  pe rm i t  au tho r i zes  non -exc rus i ve  use ,

i . e . ,  t he  ope ra to r  does  no t  have  j u r i sd i c t i on  t o  deny  pub l i c

access .  The  Fo res t  es tab l i shes  cons t ruc t i on  and  ma in tenance

s tanda rds  f o r  Fo res t  Road  50248  and  i s  t he  on l y  en t i t y  au tho r i zed

to  res t r i c t  use  pu rsuan t  t o  30  c .F .R .  S  212 .7 .  I d .  The  Road  use

Perm i t  requ i res  Genwa l  t o  recons t ruc t  Fo res t  Road  SO24g  to  accom-

moda te  p ro j ec ted  M ine  t r a f f i c  and  es tab l i shes  rec l ama t i on  and

bond ing  requ i remen ts  rega rd ing  reduc t i on  o f  road  w id th  upon  com-

p le t i on  o f  m in i ng .  Le t t e r s  da ted  March  29 ,  1991 ,  a t t ached  he re to

as  Exh ib i t  "F *  and  June  7 , r9g r ,  a t t ached  he re to  as  Exh ib i t  ' r . , ,
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The  Fo res t  s t a tes  t ha t

access  road  bu t  i s  no t  a  , ' pub l i c

Fo res t  Se rv i ce  regu la t i ons .  Th i s

es t ' s  l e t t e r  da ted  May  20 ,  19g1 ,

as  f o l l ows :

Fo res t  Road  50248  i s  a  pub l i c

road"  as  tha t  t e rm i s  used  i n

i ssue  i s  c l a r i f i ed  i n  t he  Fo r -

a t t ached  he re to  as  Exh ib i t  "M ,  "

road If, , li'iil"::i3l fu " i"5"31 i :,'::u,::" :""_
t i on  o f  t he  Na t i ona l  Fo res t  ( on  Na t i ona l  Fo r_
es t  l ands )  f o r  wh i ch  t he  pub l i c  r i gh t  o f  way
has  been  accep ted  by  a  pu t t i c  road  agency .

There fo re ,  a l t hough  no t  a  "pub l i c  road"  under  Fo res t  Se rv i ce  te r -

m ino logy ,  Fo res t  Road  5024g  does  mee t  t he  pub l i c  r oad  c r i t e r i a

se t  by  Harman  due  to  pub l i c  use ,  ma in tenance  and  un res t r i c ted

access  and  i s  ou t s i de  t he  j u r i sd i c t i on  and  con t ro r  o f  t he  pe t i -

t i one r .  The re fo re ,  Pe t i t i one r  r espec t f u l l y  r eques t s  t ha t  t he  Nov

requ i r i ng ,  pe rm i t t i ng  and , /o r  rec lamat ion  o f  Fo res t  Road  5024g  be

vaca ted  i n  i t s  en t i r e t y .

I I . TTM STATE OF UTA}I HAS TAKEN APPROPRIATE ACTION IN RESPONSE
TO TIIE TDN

osM has  i napprop r ia te ry  i ssued  the  Nov  ove r  t he  ob jec -

t i on  o f  t he  s ta te  r egu la to r y  au tho r i t y  a f t e r  t he  s ta te  t ook

approp r ia te  ac t i on  i n  response  to  the  TDN.  The  S ta te  de te rm ined

tha t  no  en fo rcemen t  ac t i on  was  app rop r ia te  i n  response  to  the

TDN '  The  IBLA  w i l l  vaca te  a  no t i ce  o f  v i o l a t i on  whe re  t he  reco rd

es tab r i shes  tha t  t he  ac t i on  o f  t he  s ta te  was  "app rop r ia te , ,  under

the  spec i f i c  f ac t s  o f  t he  case .  Ha rman  M in inq  co rp .  v .  osMRE,

110  IBLA  98  (1989 ) ;  
,  99  rBLA  87
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( 1987 ) .  r n  Ha rman  M in inq  co rp .  v .  osMRE,  110  IBLA  9g  (19g9 ) ,  t he

rBLA  de te rm ined  t ha t  t he  s ta te  o f  V i r g i n i a  had  t aken  app rop r i a te

ac t i on  i n  r esponse  t o  osM 's  TDN rega rd ing  t he  pe rm i t t i ng  o f  a

coun ty  r oad .  r n  t ha t  case ,  t he  S ta te  o f  V i r g i n i a  de te rm ined  t ha t

the  coun ty  road  was  a  pub l i c  road  no t  sub jec t  t o  pe rm i t t i ng  and ,

the re fo re ,  t ook  no  en fo rcemen t  ac t i on  under  the  TDN.  on  remand

o f  t he  osM 's  subsequen t  NoV,  the  IBLA appr ied  the  pub l i c  road

c r i t e r i a  deve roped  in  Harman  M in inq  co rp .  v .  osMRE ,  659  F .supp .

805  (w .o .  Va .  1987 ) ,  and  de te rm ined  t ha t  t he  s ta te  ac t i on  i n

response  to  the  TDN was  app rop r ia te ,  t he reby  vaca t i ng  osM 's  sub -

sequent  NOV.

s im i l a r l y ,  i n  t h i s  case  i n  r espond ing  t o  osM 's  TDN,  t he

S ta te  o f  u tah  i nd i ca ted  t ha t  no  en fo r cemen t  ac t i on  aga ins t  pe t i -

t i one r  was  app rop r i a te .  See  DOGM re t t e r  da ted  March  27 ,  1991

a t tached  he re to  as  Exh ib i t  ' c .  "  The  s ta te  responded  to  the  TDN

by  i nd i ca t i ng  i t  had  reques ted .  t he  pe t i t i one r  t o  con f i rm  t he  pub -

l i c  r oad  s ta tus  o f  Fo res t  Road  50248  w i t h  Man t i - Lasa l  Na t i ona r

Fo res t  unde r  t he  c r i t e r i a  se t  f o r t h  i n  t he  s ta te ' s  emergency

ru lemak ing  rega rd ing  pub l i c  r oads .  r n  r esponse  t o  t h i s  i nqu i r y ,

t he  Fo res t  p rov ided  t he  March  29 ,  1991  l e t t e r  suppo r t i ng  a  f i nd -

i ng  tha t  Fo res t  Road  5024g  i s  a  pub l i c  road  no t  sub jec t  t o  pe rm i t

under  DOGM's  p rog ram.  The  s ta te  a rso  asse r ted  tha t  osM,s  TDN was

un t imery  due  to  the  fac t  t ha t  t he  s ta te  had  adop ted  pub l i c  road

de f i n i t i ons  and  po l i c i es  subm i t t ed  t o  osM fo r  app rova r  and  osM

approva r  was  pend ing  a t  t he  t ime  the  TDN was  i ssued .  I d .

F ina l l y ,  t he  s ta te  responded  tha t  i t  cou rd  no t  make  a
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de te rm ina t i on  as  to  whe the r  t he  Fo res t  Road  5az4g  b r i dge  a r l eg -

ed l y  caus ing  con t r i bu t i ons  t o  s t r eamf l ow  was  w i t h i n  i t s  j u r i sd i c -

t i on  un t i l  t he  pub r i c  r oad  de te rm ina t i on  was  made .  osM uphe ld

the  TDN ove r  t he  p ro tes t  o f  t he  s ta te  by  l e t t e r  da ted  May  31 ,

1991 ,  a t t ached  he re to  as  Exh ib i t  'H . '  The  Man t i - Lasa r  Fo res t

cha l renged  Mr .  T i p ton ' s  dec i s i on  as  unwar ran ted  i n  f ac t  and

beyond  t he  scope  o f  osM j u r i sd i c t i on .  Fo res t  l e t t e r s  da ted  June

1  ,  1991 ,  a t t ached  he re to  as  Exh ib i t  , , I  
,  , ,  and  June  f  0 ,  1991 ,

a t t ached  he re to  as  Exh ib i t  "K . '  Th i s  r esponse  by  t he  Fo res t

c rea r r y  co r robo ra tes  a  f i nd ing  t ha t  Fo res t  Road  5024g  i s  a  pub l i c

road  no t  sub jec t  t o  pe rm i t  under  DOGM's  p rog ram.  There fo re ,  t he

s ta te ' s  ac t i on  was  app rop r ia te  i n  response  to  the  TDN,  the  NoV
t^ ras  i napprop r ia te ry  i ssued  and  shou ld  be  vaca ted .

III. NEITHER DOGI'I NOR OSM HAS JTIRISDICTION OVER FOREST ROAD50248

Cor respondence  i n  the  reco rd  f rom Man t i -LaSar  Na t iona l

Fo res t  c l ea r l y  s t a tes  t ha t  t he  Fo res t  has  exc lus i ve  j u r i sd i c t i on

and  con t ro l  ove r  Fo res t  Road  5024g .  By  l e t t e r  da ted  June  7 ,

199 f ,  t he  Fo res t  s t a tes :

The  Cranda l l  Canyon  Road  i s  a  Fo res t
Deve lopmen t  Road  tha t  has  h i s to r i ca l : .V  p io_
v ided  access  fo r  managemen t  and  use  o f
Na t iona l  Fo res t  Sys te f r  Lands .  The  road  i s
managed  by  and  under  j u r i sd i c t i ona l  con t ro l_
o f  t he  Fo res t  se rv i ce -cons i s ten t  w i t h  35  cFR
2 I2 .  The  Fo res t  Se rv i ce  ,e=e i , res  i t s  au tho r_
i t y - to  manage , / con t ro l  Fo res t  Deve lopmen t
Roads  as  p rov ided  by  s ta tu te  and  w i i l  no t

tnemrne permi t  areg Iemprra
I d .  35  c .F .R .  S  2 IZ i  S  261 .54  (1990 ) .
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pu rsuan t  t o  23  U .S .C .  S  101 (a ) ,  , , t he  t e rm  , f o res t

deve lopmen t  r oads  and  t r a i l s 'means  a  f o res t  r oad  o r  t r a i l  unde r

the  j u r i sd i c t i on  o f  t he  Fo res t  Se rv i ce . ' ,

I n  add i t i on ,  i t  i s  c l ea r  t ha t  r ecLama t i on  o f  a  s ta te

h ighway  under  the  te rms  requ i red  by  the  NoV i s  i ncons i s ten t  w i th

pub l i c  po l i c y .  Ne i t he r  Pe t i t i one r ,  osM o r  DoGM has  j u r i sd i c t i on

o r  au tho r i t y  t o  d i sman t re  and .  rec ra im  a  pub r i c  access  roadway .

I n  t h i s  r ega rd ,  osM 's  Nov  i s  a rb i t r a r y  and  cap r i c i ous ,  i n  bad

fa i t h  and  may  cons t i t u t e  g rounds  f o r  r ecove ry  o f  pe t i t i one r , s

a t t o rneys '  f ees  and  cos t s .

In  sum,  under  u tah  s ta te  raw  and  sound  pub r i c  po l i cy ,

ne i t he r  Pe t i t i one r ,  osM no r  DoGM have  j u r i sd i c t i on  o r  au tho r i t y

to  pe rm i t  and , /o r  rec la im  Fo res t  Road  5024g .  The re fo re ,  t he  Nov

mus t  be  vaca ted .

IV. TTIE NOV IS BARRED BY TTIE APPLICABTE STATUTES OF TIMITATION

The  Nov  a r reges  t ha t  pe t i t i one r  i s  i n  v i o l a t i on  o f

UGMRA and  imp lemen t i ng  ru l es  a t  u .A . c .  614 -300 -112 .400  and  o f

SMCRA and  imp lemen t i ng  ru l es  a t  30  c .F .R .  S  773 .11 (a ) .  The  Nov

i s ,  howeve r ,  ba r red  unde r  t he  app l i cab le  s ta tu tes  o f  l im i t a t i on

o f  bo th  s ta te  and  f ede ra r  r aw .  r n  en fo r c i ng  u tah  l aw ,  osM i s

sub jec t  t o  t he  two  yea r  s t a tu te  o f  r i n i t a t i ons  app l i cabLe  t o

tMCRA.  Pu rsuan t  t o  sec t i on  40 -g -9 (2 )  o f  uMCRA:

-  No  su i t ,  ac t i on  o r  o the r  p roceed ino
based  upon  a  v io la t i on  o f  t h i s ' " r . , ap ie i  6 ,  any
ru le  o r  o rde r  i ssued  under  th i s  ch ip te r  may
be  commenced  o r  ma in ta ined  un less  t l e  su i t l
ac t i on  o r  p roceed ing  i s  conmencea  w i fn in  two
yea rs  o f .  t he  da te  o f  t he  a l l eged  v i o l a t i on .
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Th i s  two  yea r  s t a tu te  o f  l im i t a t i ons

pu rsuan t  t o  U tah  Code  Ann .  S  40_10_4 .

l im i t a t i ons  f o r  en fo r c i ng  v i o l a t i ons

28  U .S .C .  S  24G2  as  " f i ve  yea rs  f r om

f i r s t  acc rued .  "

1s  l nco rpo ra ted  i n to  UCMRA

The  app l i cab le  s ta tu te  o f

under  SMCRA i s  se t  f o r th  a t

t he  da te  when  t he  c l a im

Fores t  Road  50249  has  been  recogn ized  as  a  pub l i c  road

by  oSM du r i ng  t he  pe rm i t t i . ng  and  re -pe rm i t t i ng  o f  t he  c randa r l

Canyon  M ine .  The  Fo res t  no ted  t h i s  i n  t he i r  l e t t e r  da ted  June  7 ,

1991 ,  " t he  o r i g i na l  c randa r l  canyon  M ine  pe rm i t  i s sued  by  t he

o f f i ce  o f  su r f ace  M in ing  on  November  24 ,  r 9g2 ,  de te rm ined  t ha t

t he  Road  use  Pe rm i t / r o res t  Se rv i ce  j u r i sd i c t i on  i s  cons i s ten t

w i t h  t he  su r f ace  M in ing  con t ro l  &  Rec lama t i on  Ac t . , ,  Judge

F lanne ry  en te red  h i s  dec i s i on  i n  I n  r e  pe rmanen t  su r f ace  M in inq

Requ la t i on  L i t i qa t i on ,  620  F . supp .  1519  (D .c . c .  l 9g5 ) ,  r emand ing

30  c .F .R .  s  701 .5  and  f i nd ing  osM 's  pub r i c  r oad  po l i c y  t o  be

incons i s ten t  w i t h  sec t i on  701 (2s )  o f  sMcRA.  The re fo re ,  unde r

osM 's  i n t e rp re ta t i on  o f  sMcRA,  dS  se t  f o r t h  i n  t he  June  2G ,1991

Nov ,  Pe t i t i one r  has  been  i n  v i o l a t i on  o f  s t a te  and  f ede ra r  l aw

s ince  Judge  F lanne ry ' s  r u l i ng  i n  19g5 .  Howeve r ,  OSM d id  no t

i ssue  i t s  t ' t ov  i n  t h i s  ma t te r  f o r  some s i x  vea rs  fo l row ing  the

Dur ing  th i s  pe r iod ,  t he  c randar r  canyon  M ine  pe rm i t  was  rev iewed

by  s ta te  and  f ede ra l  r egu ra to r y  au tho r i t i e s  and  re i ssued  e f f ec -

t i ve  June  L4 ,  1989 .  The re fo re ,  t he  NoV  i ssued  more  t han  s i x

yea rs  f r om the  da te  o f  t he  a l r eged  v i o l a t i on ,  i s  ba r red  by  t he

ru l i ng  i n  I n  r e  pe rmanen t  Su r fa l a t  i on  L i t  i
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app l i cab re  s ta tu tes  o f  l im i t a t i on  unde r  bo th  s ta te  and  f ede ra l

l aw  and  mus t  be  vaca ted  i n  i t s  en t i r e t y .

V. TIIE NOV IS BARRED BY WAIVER, ESTOPPET AND LACTIES

I f  f o r  some reason  the  NOV i s  no t  ba r red  by  the  s ta tu te

o f  l im i ta t i ons  under  s ta te  and  fede ra r  raw ,  t he  Nov  i s  ba r red  by

the  common law  doc t r i nes  o f  wa ive r ,  es topper  and  l aches .  s ince

enac tmen t  o f  sMcRA in  1977  un t i l  t he  recen t  i ssuance  o f  t he  Nov ,

osM has  cons i s ten t t y  f ound  tha t  Fo res t  Road  s024g  i s  a  pub r i c

road  no t  sub jec t  t o  t he  pe rm i t t i ng  o r  regu ra to ry  requ i remen ts  o f

sMcRA o r  ucMRA.  Le t te r  da ted  June  7 ,  r99 r ,  a t tached  he re ro  as

Exh ib i t  " r . "  osM d id  no t  f i nd  Fo res t  Road  5024g  t o  be  a  su r f ace

coa l -  m in ing  ope ra t i on  when  the  c randar r  canyon  pe rm i t  was

rev iewed  by  s ta te  and  fede ra l  regu la to ry  au tho r i t i es  and  re i ssued

e f f ec t i ve  June  ! 4 ,  1989 .  The  s ta te  r e r i ed  on  osM,s  de te rm ina t i on

o f  t he  ope ra to r ' s  compr iance  i n  i ssu ing  the  c randa l r  canyon  pe r -

m i t  t o  Pe t i t i one r .  Th i s  r e l i ance  resu l t ed  i n  i s suance  o f  a  TDN,

to  the  de t r imen t  o f  DOGM.  There fo re ,  osM i s  now es topped  f rom

issu ing  e i t he r  t he  TDN o r  t he  subsequen t  NOV.

A  pe r iod  o f  more  than  s i x  yea rs  has  passed  s ince  Judge
F lanne ry ' s  r u l i ng  i n  I n e  M in in uI
L i t i qa t ion  ,  320  F .supp .  519  (o .c .c .  r9g5) .  Dur ing  the  s i x  year
per iod  o f  t ime  s ince  tha t  ru r ing ,  osM fa i led  to  p romu lga te  a  reg-
ura t ion  regard ing  pubr ic  roads .  However ,  osM has  adopted  a  por -
i cy  regard ing  Fores t  Road 5024g.  osM approved re issuance o f  the
c randa l r  canyon  Mine  permi t  on  June  !4 ,  r9g9  w i thou t  requ i r ing
DoGM regura t ion  o f  Fores t  Road 5024g.  There fore ,  osM has  e i ther
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wa ived  regu la t i on  o f  Fo res t  Road  so24g  o r  has  app l i ed  a  po l i cy  o f

non - regu ra t i on  f o r  su f f i c i en t  l eng th  o f  t ime  t ha t  i t  i s  no ! /

ba r red  by  wa ive r  o r  l aches  f rom i ssu ing  the  NOV.

Fo r  t he  reasons  s ta ted  above ,  pe t i t i one r  r eques t s  t he

o f f i ce  o f  Hea r i ngs  &  Appea rs  t o  vaca te  t he  Nov  i n  i t s  en t i r e t y .

DArED th i s  J&  day  o f  Ju I y ,  1991 .

a  P ro fess iona l  Co rpo ra t i on
A t to rneys  f o r  Pe t i t i one r
2 I5  Sou th  S ta te  S t ree t
Twe l f t h  F loo r
P .O .  Box  510210
Sa l t  Lake  C i t y ,  U tah  84151
(  801  )  531 -8900

CERTIFICATE OF MAILING

I  he reby  ce r t i f y  t ha t  I  caused

o f  t he  f o rego ing  pe t i t i on  f o r  Rev iew  and

a  t rue  and  co r rec t  copy

Reques t  f o r  Hear ing  to

be ma i led ,  v ia  ce r t i f i ed  ma i r ,  re tu rn  rece ip t  reques t ,  th i s  -Z te

day  o f  Ju I y ,  1991 ,  t o :

Ass i s tan t  Reg iona l  So l i c i t o r  f o r  Su r face
Un i t ed  S ta tes  Depa r tmen t  o f  t he  I n te r i o r
P .O .  Box  25007
Denver  Federa l  Cen te r
Denver ,  Co lo rado  90225-0002

Min ing

DAD:07269l -b
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You murt rbete.cach ol theae vlolEtlon(c) withtn tha deslgnatsd sbatemsnt ilma. you ars respon.rtbte ror dorno rr worx rrn c;;J an?worinianli6'riiEi'iir

.TH E UN DER8IG N ED- AUTHOF IZED .IF?!E-S ENTATIV E I1E!F FY r| N D8 THAT ?H IS N OTI C Ee.??HrT$]r; Doq$ REouiCETEsaiiid'v-'otrurir'iilo exFnesHr-idiiTru pnacmcAL EF.arro rrili.o-c"ri,.yli,fir""f,ffi$l3i;filt .td 
dil'iniiirmar pubriCndrrrir'c'on request, wrtnin s0

Thla Notlce thllt:.11,-l^in cflect untlt lt rxp-iree ea provtded on the rey.rlo or ls modtlt€d, t€r.mlnst€d' or vrcrted uy '*rtttin-nJttiJoi 
ai irirtJri.ii Trir.r"nt"ttve of thc gEcretsry. The ttme torcsrrecllon m.y b€_ ertencted by rn'irjrnorrzeo reprcientJtTvi for ;il Ail..ii ,0, ncact rddtilonaltims to corf€ct ths vrorsilOntil pieiEe conrior thc fl€rd offror namcct above.

U.9. DEPAFTTEIIT OF THE IT{TERIOROfttcs of Suilro Mlntng nccteriairin'.io enror.smEnr"HOTICE OF VIOLATION

Notlce ot Vloleilon Number_02 _244 _3

2, Name

Ggrrval Cca
Permtttee
No Permrt

tl. Nrme ot Mlne ! 9urfece = Otner tu unoerground _
5. rabphone NumGr Etato

Utah
(801) 687-9813

10, Tlmc ot ineglgrton
rro^ /t,,g,# To

12 . 'NFDES Numb; 13. MSHA lD Numosr

42-0L7L5 ', ' l
11, OBM Mtnc Number

Prtnr Nlmc o]T]rcon Sm;

A_llo,- cu \ds .
16. Prinr trrtr otffi6 seElo

A\i*.- A,r-a,*a. t cz
Nlrn! of Aufhorlzed nrprp€ntrtG

Gary L. Frltz

Cctt orutsno.|' *t*0,..*
Otlbr, O|I'l,|{f€ts



U.S. OEPABTilIEilT OF TH-EINTERIOT-
Ottlco of gurtacr Mtntng nectrmition end Enforcemenr

NOTTCE OF VtoLATtON fcofyT,t{ur floill
NA?URE OF penmn c

PROV,StON($ O
UCA i0-1f1 et
R6t4-300-1t2.400
PL 95-87 Sec 506(a)
30 trR 773.11(a)

PORngN oF T

coRRECTtYE Ain

4) Cease che fur$er

5) Qggse anv practige_qr correct

TIME FON A

Failure to f:-rst obtejs a t frcn Ehe Dd.ylgion (DoGM)

Ccpy Otrtr;ounorr dtrir1'gmci Otlica tlr, Dtuo.Prrnltnr, yailffiraaa.r[rr orfl€a, nh.tl.ld O lr!Ca, Of..n.l itgtCtot lE.156A $A8Ol



I

EXETBIT  TTBTI

RPc I  a rna  t ron  and En f  o rao  - 'o , . ,
TEN.DAY H{: ;  

"  '

r l

Ten .Oay  No t r ce  t o  t he  S ta te  o f  _ ! j  i a r  -  !  i v  i ,  s  i o i r r c  
^ ' i l  

^ -  t  \ r '^  - L l ,  u d :  : t r 1 l  . " : : l : t

Y o u  a r e  n o t i f i e d  t h a t ,  a s  a  r e s u i t  o f  j l t e < 1 e r a l  i n s ) e c r i o n (e .9 .  a  federa l  inspec t ion ,c i t izen in format ion,  e tc . )  the Secretaf r ; ; **"e ' /  \ " s  ec r ' i e rd ry  nas  reason  to  be l i eve  tha t  t he  pe rson  desc r iDed  be lOw i s  i n  v i o l a t i ono f  t h e  A c t  o r  a  p e r m i t  c o n d l t i o n  r e q u i r e d  b y  t h e  A c t .  l f  t h e  S t a t e  R e o r r l a t o n r  A r r t h o r i f w  f : i t e  r r , i r h i -  r a * . { ^ . . -
r  uv "v ' r r u r ' equ r reo  oy  t ne  Ac t .  l f  t he  S ta te  F legu la to ry  Au tho r i t y  f a i l s  w i t h i n  t en  daysa f t e r  r e c e i p t  o f  t h i s  n o t l c e  t o  t a k e  a p p r o p r i a t e  a c t i o n  t o  c a r s "  t h e  v i o l : r i n n / e \  d o c . r i h 6  A  h a t a i ^  r r  h ^  r : -to  cause the  v io la t ion(s )  descr ibed here in  to  be  cor ..i r",' *i',";i; ffi.*;;"ilil,':"d;;"JO r i O i n a t i n O  O f  l i c e  d e s i o n a l o r l  2 n ^ , , a  r a ^ ^  ^  - -  - ; ; ; ;;; =;il J ".;"; #;il?::fi::""Iw h t c h  t h e  a l l e n e r i  v i n l e l i a n r . r  ; ^  ^ ^ ^ . . - , .

qu i red  by  Sec t ion  521(aXt )  o f  the  Ac t  w i i l  be  taken.

p e r m i t t e e :  G e n w a l  C o a l  C c . I  county' tr
E

tr

(Or Opcrator tl No Pcnttl

M a i l i n g  4 6 6 r . a s  P . 0 .  3 o x  l l C l ,  H u n c i n r : o n o + > ! /

permi t  Number :  r -CI  /0L5 /032
M i n e  N a m e .  C r a : r d a 1 1  C a n v o n

NATURE OF VIOLATIONAND LOCATION: f rocr e Utah - DOcll

r : . o r  t , o  engaq inq  i n and  ca r r v i n ou t  coa l  r n i n ine  anc i  r e u l d L : ' J i l t  l ' 1  ^ h

lection of State ta*, negff i
Condit ion betieved td hav"Jb;e; vi; taGJ: p614_300_

u3f,-rtr#uels1e$$€ LOCATION:  Locared ar t h e  C r a n i a l l  C a r nine i rau l road .
f r o r n  t h e  D r e s e n E  p e m i t bounda ry  t o  SEa t ,e  . u . i ghvav  #3  t  .

9ect ion of State Law, Fegulat ion or permit
Condit ion bet ieved to haie oeen viotaGo:

NATURE OF VtOt-ATtON AND LOCATTON: S: i  col i . iT. : iu.{Trot;  i l : r rT

Seetion of State Law,
Condit ion bel ieved to

Fegulation or Permit
have been violated:

Remarks or Recommendations:

. .  - . . 1  - . .  -; : " .  f , l a ,  r i C : i C : .  i : , f i . a  C r . , / r \ . r . t .

Signature of Authorized Fep.:

Pr in t  Name and lD :  " ; . : f  f  r . i "

oi ' t ' ibU|io.r:o' ig|n.t .sl | la ' tcog' 'Blu..Fi. |dff i

rE.16O (3/81)



\  l  b l o ' : e  r c ' : e  ,  l i :  9 7  L T Z

Telephone Number:  (  505 )  766-1.486
Ten.Day Notice to the State of

NATURE OF VIOLATION AND LOCATION:r  a  i  l u r e  c o  p r e v e n c : c  i h e  e x L e n C  o o s s i b l e
a C C i r i o n a l  c o n t r i b u c i o r . l s  o f  s n n :  _ ^ ^ . s t r e a m f l o r . r .

Section of State Law, Regulalion or permit
Condition believed to have 6een violated: e 4 - 3 0  t  - 7 4 :

N-ittffiS*SffiA$df$ll*s LoceloN: rhe be i a n i n q  o f  t h e C r a n d a l l  C a n . r o n  u n o e r n i t t e d

c r i d  e e o v e r  i l t : n i i n s n  i r e e \ ,  w : t e r e  n l : i  f l o w s
h a v e  b e e n  l e a v i n g  t h e  n a u l r c a d  e r i d  e n t e r i n r  l i u n too  Cree l c .

Sectlon ol State Law, Regutation or permit
Condition believed to have been violated:

NATURE OF VTOLATION AND LOCATION:

Section of State Law, Regulation or permit
Condition believed to have bean violated:

NATURE OF V|OLATION AND LOCATTON:.

Section of StatE Law, Regulation or permit
Condition bElieved to have been violated:

NATURE OF VIOLATION AND LOCATION:

Section of State Law, Regulatlon or permit
Condition believad to hay€ been violated:

R e m a r k s o r R e c o m m e n d a t i o n s : - | , : t . r : p . , : r r o . . | ' t : . ! . ' r . . .

Date  o f  Not ice :  
' j i 2 i i t l

: , - . :  i .  : -J i I .L ' i .  : . ,  g9oi i1e r l i . ; ,

Number X-

Rectamat ion and Enlq lcement
TEAi.DAY NOG

(Cont inuat ion : IEt r

9 l  -  L , l  -  l . , r r  -  :

Oirl'itt1'rioa: O.lgln a. Sl.]t.,r Coey, glrr . Firtd Copv. y.ilow . rnrgocror.r Cogy IE ICOA IT,BI



ur"ruf "a'

Nonirn X- 8r.r4n*
0oa66t

Dce C, ltrnrrn
ZrRurh (tra<!a

:i.nn€ L Me'rtr ph O.
DHr,e O(.*laa

S' f\ t IStare of Umh
?gf{-{ryE}tT OF NATTJRAL RE SOURCESDMsioN oF oiL, ces exril,irilrll;C",
3li5 Wrsr Nonh ?$nCe
3 T(.6 Ce,lter, g{ile 3SO
s.it L.k. ci.y urrh 3.t60-rrotr
E0r.s3€.53t0

1:|. .

March 27, 1gg1

CE.qTIFIED RETUHN RECEIPT REQUESTED
P 75s 090 786

Mr. Hcbert l{agen, Direcior
Office of Surface Mining
_ Reclamation and EnfJcement
Suite 310, Silver Square
625 Silver Avenue, S. W.
Albuquerque, New Mexlco gT1O2

Dear [,tr. Hagen:
I

He:

,"".,u#iijff!'; 
i1;esnonse to rhe above-referenced ren-Day Notice, cenified copy

Number 1 of 2 reads: 'Failure to obtain a permit frsm the utah - DoGtvl prior
:?,??Jflii-':#1,?m.:,:^f ,*l1lllii{JrJie,l"noperations.Fiesuraticncited is R6 1 4-300' 1 I 2- 400 ;' tih " r".:!; ; t d, ffi!:i[ffi ,iili; ;i:iJi::kom the present permit bou;;t ii strtu Highway #s1.,

i  :  . : ' l
\ '. -/

. . DivisioJr Respcnse: The road in qusstion is categorized as a forestdevelopment road- by the lrtanii-r-a sar r'ration.i'iorurt Maintenanco, phystcaf andsnvironmental performance stindarcs. f_J il;rii.r.. bonds are dictated by Manti-La sal to ensure complianc; ;;th 
ry.uso-,{*'rJqrlt.*rnts. To test the appricabirity ofthis road under_utah'i emerg;".y r:p r4;g dlir:uon of.nFoadso, ,,pubric Roads.,Genwal was sent a letter on"na.rir, 22, lggl a'sking for additional iniormation on hatroad' upon receipt of this lnroimatioi'tnl"oliiitio*ifi make a finding or pernrirabirrry

In aqrC opport!,r,V .t tCoyar



' 
:.'i't

Page 2
Hobert F{agen
TDN #x91-02-246-00 2 w2
Marcn 27, l ggl

Daron R Haddock
Joe Helfrich
Stephen Demczak

CRANCAI{/.TDN

Sincerely,

J"** r Ej'-fr
Lowell P, Braxton /
Associate Director, Mining

or non'permitabifity under the 'Roads", "Public Floads" criteria. lf permitting is requiredGenwal will be required to submii the requisite applications for a permit change wifrinthirty (30) days of receipt of notice.

since #1 of 1 was lssued after the Division's request for information was made,and prior to a reasonabre time for th" oiuirion G;;i.*ent the emergency ruremaking, #1 of I shouid be withdrawn.

Number 2 of 2 reads' "Failure to prevent, to the e)tent possible, addiiional
i.tJil:j,,,':::"?Hr".n*l::,t*fl"l x;l&;i"tion cited is R6r4-00 1_142.111 andthe rocation is 'rhe besjnnins ;iiii; c;;.d; _b;il;. ,ffm;";:;i,:t jl'.itJ,;
locations around t're biioge 6ver Huntington creel, where mud frows have beenleaving the haulroad and intering Huntiigton ci*x.--

Division Bpsgo.nE: The Division has not made a finding that ths bridgeenvirons cited in #2 ot e tait witnin the rrgur.io.i J"r9,q of lhe utah prograrn andpygT .fencing,llis.decision (see respbnse In #1 ot2 of this TDN) there ts nobasis tc allege a vroration of the ut.n pris*r. a..oioing ry, #2of 2 shoutd bewlthdrawn pendlng a decislcn of perriita6itity tortre branaail canyon road.

mbm
cc:

,  . , :



o 
EXHIBTT "Dl '

ATTACH},IENT 1

BEFORE THE BOARD OF OIL, GAS AND MTNING
D EPARTT'it*3tilu-SlHltRES ouRcES

- - -oo0oo-- -

RECEIVED -OSM

iYiAR 0 " l99l

ATBUQUERQUE FIELD OFTICE

MODIFICATION BY E['{ERGB{CY
RULEI'{AKING REGARDING
U T A H  A D M I N .  R .  6 1 4 - 1 0 O - 2 O O ,
DEFINITIONS OF IIROADII AND
IIPI'BLIC ROADII

NOTICE OF
EMERGE}ICY
RULEI'IAKING

---oo0oo---

Tbe Board of OiI, Gas and Mining bas detqnined tbat tbe
definit ion of nroadrr and npubric roadrr in utah Admin. R. 614-100-
2OO warrants nodifj.cation by emergency ruleuak5ng and further
explanation by the Board as to its purpose and intent in adopting
these rules

FTNDTNGS OF FACT

THE BOARD, AFTER CAREFUL EXAI,IINATION FTNDS TIIAT:
1. Utah coal regulatory program rrrles ar.e required by Public

Law 95-87 to be no less effective than the federal program
counterpart regulations r.

2. Tbe Utah statute, Utah Code Ann. 40-10-6.5, requires as
a condition of validity that the rules inplernentingr the Utah coal
regulatory progrram be no ulore stringent tban those required under
the counterpart federal progrram regulations;

3. The Board of Oi1, Gas and Mining adopted definit ions
nroadtr and ttpublic roadrr in Utah Adruin. R. 614-LOO-2OO to
effective June \t 1990 (Attachments A and B);

4.  Ef fect ive Apr i l  12,  1990,  the of f ice of  Sur face Min ing
approved the Board I s def init ion of t tpublic roadrt and disapproved
the def in i t ion of  ' , road, . ' |

5. On October I,  1990, the Board of Oil,  Gas, and Mining
adopted a revised definit ion of trroadtr (Attachnent A);

6. The Division has developed a proposed, ,,Policy for
Implementation of Site Specifib Determinations of the Public Status
of Roadsrf (Attachnent C) ;

7. Reconsideration and evaluation of the perrnit status of
those I 'public roads" cannot proceed in the absence of a definit ion
o f  r t r o a d r r ;

of
be



8.  Mine 
^q11"= approved by the Div is ion of  Oi l_ ,  cas andMin ing and the of f ice o i -sur fac"  i , t i . , ing designate cer ta in  roads asl f n r r l - r ' l  r ' ^  F ^ - ,pu ' I J r - r u ' oaos "  no t  sub jec t  co  pe rmr - c t r ng  u rde r  t ne  ucah  coa iregu la to ry  p rog ram, .

9  -  Desp i te  su f f i c i en t  t ime  and  i n  v io la t i on  o f  i t s  ownregulat i -ons concern ing t ime r iames-- - ror  act ion on a programamendmen t ,  t he  o f f i ce  o f  su r face  M in ing  has  fa i l ed  to  app love  o r

fflt 
ttre proposed program amendment for t"he def inition of ,,road,,;

10 '  As  a  r cs r - t l t  o f  t l - r c  f a i l u r c  o f  t hc  o f  f  i , c c  a f  su r  f accI " l i n i ng  to  take  ac t i on ,  t he  u tah  coa r -  reguJ_a to ry  p rog ram ru r_escon ta in  no  de f i n i t i ons  fo r ' r road , "  and  no  exc lus ion  o f -a  pub l i c  roadfrom the def init ion of a tt f .adr or raffected arear,.

CONCLUSTONS OF LAW

1 .
::t: :11-"-:i1^,?t_"lTi:. courr decisions, rn Re : permanenr

r  e !  . r r q r  t g l  I  t ,

,  620  F .  Supp .  1519 ,  1581-

supp '  996 (w-?-  Va -  !e87)  o ia -no t  r ina  a  requ i remento f  pub l i c  roads  in  the  de f in i t ion  o i  ;  road under  s

e n t ,  6 5 9  F .
of  inc lus ion

701 (28 )  (B )  o fSMCRA;

2'  The ex is t ing utah cr i ter ia  concern ing whether  a roadrsnonmining use is  substant iar -  ( ; ; ; ;  than inc identar)  has beenexpressJ -y  re jec ted  and  remanded  in  rn  Re :  pe rmanen t  su r face  M i -n inq
Bequrat ion L i t . i .qat ion (  r r  )  ,  sMcRA, and-  *uETEFor"  be rernovedf rom U tah  Admin .  R .  O fa_ fOo_ZoO de f i n i t i on  o f  , , pub l i c  road . , , asregui red by 51 Fed.  Reg.  4L96O, t fo l r . - io ,  1986;  and

3 '  30  c 'F .R-  S  701 . .5  p rov ides  fo r  t he  exc lus ion  o f  ce r ta inpubl ic  roads f rom regulat ion. -  tnere lore,  the utah coal -  regulatoryprogram ru les . f "  improperry  promurgated because they are morest r ingent  than the reaer i t  counterpar t  regurat ions.  Therefore,  inthe absence of  enforceabl -e ru les f6r  the def in i t ions of  , , roadrr  and
"pub l i c  road , ' r  t he  u tah  coa l  regu la to ry  p rog ram ru res  a re  l essef  f  ect ive than the f  edera l  progr . - r  c"unt l rpar i  regurat ions.

ORDER

Now THEREFoRE, so as to be in compriance with state andFederal law, this Board does entei into ;;-.";y ruremaking,whereby:
1 -  The  de f i n i t i on  o f  " road '  as  p resen ted  i n  p roposedru lemakj -ng in  DAR Fi le  #LO936,  hav ing been of fered for  publ iccomment  on  Ju l y  26 ,  1990 ,^and . .adop ted  by  the  Board  on  oc tobe r  L ,1990,  is  to  be made ef fect j_ve 

' i rnmedi-ate ly , -  
fur=u.nt  to  th isemergencl ' ru lenaking-  The Board takes th is  at t i "n  i r respect ive or

the s tatement  in  Utah Adrn j .n .  R.  614-100-130 regard ing the ef fect ive
da te ;



I
2- The defj-nit ion of t 'publj .c roadrrr as anended and stated in

r1-r :n l rnan{-  Et  is  to  be made ef fect ive immediate ly ,  pursuant  to  th is, . e  u ,

emergence ru lemaki .g  r -

3 - Publ- ished concurrently with this notice j-s a Division of
Adrninistrative Ru1es notice of emergency rulemaking which
of f ic ia l ly  enters the October  L,  1990 aef in i t ion of  r rg6!6rr  in to
effective rule status for a period of one hundred and twenty days
frou the date of this order, wittr intent to couplete io::nir
rrrlemaking within that tine period;

4  -  Pub l i shed  concu r ren t l y  w ich  th i s  no t i ce  i s  a  D iv i s ion  o f
Adurinistrative Rures notice of emergency rulemaking which
of f icially enters the anended def inition- of ,,publi6 road,l
(Attachrnent B) into effective rule status for a pLriod of one
hundred and twenty days from the date of this order, w:.ttr intent to
conplete formal rulemaking within thaE t ime period;

5- The effect of this emergency rulemaking is to grant to
the Div is ion the abi l i ty  to  ef fect ive ly  regulate c6a1 haul  roads in
the State of Utah. Further, j . t  provid,es ln art icul-able basis for
individual evaluations of roadi as to their public status to
determine whether  or  not  they are subject  to  permi t t ing;

5-  The Div is ion shal r  inp lement  i ts  "por icy for  the
Implementation of Site Specif ic Oeterninations of the pu-ULic Status
of Roadslr (Attachrnent C) ;

7  -  The Div is ion shal l  develop an act ion p lan for  evaluat lng
mine roads for  permi t t ing requi rements;  and

8- In accordance with the Utah Adninistrative RuLemaking Act
(u-c .A-  63-46a-? )  and Rule R2-4-8,  the ternporary (ernergency)  ru le
changes to R6L4-Loo-2oo wil l  be made subject to the iegular
rulenaking process and open for public comrneni at a regular heir ing
before the Board-

ORDERED th is  25th day of  February,  799L

1 iams ,
Gas and

Chairman
Mining



o
Attachment .A

De f i n i t i on  o f  t 'Road "

Adopted by Board of Oil,  cas and Mining, June L, L99O
Disapproved by Off ice of Surface Mining, Apri l  L2, 1990
Rescinded by Board of  Oi I ,  Gas and Min ing,  October  L,  1990

trRoadn means a surfaee right-of-way for purposes of travel by land
vehieles used in eoal errploration-or eoll  mininq and reelarnation
operations. A road consists of the entire area within the right-
of -way incruding the roadbed,  shoulders,  park ing and s ide areas,
approaches, structures, ditches, and surface. The term includes
access and haul road,s constructed, used, reconstructed, improved,
or maintained for use in coal exploration, or within the affected.
area of coal rnining and reclanation operations, including use by
coar hauring vehicres leading to transfer, processing, or storage
areas. The term does not include public roads when an evaluation
of the q<tent of the nining related uses of the road to ttre public
uses of the road has been made by the Division or roads within the
innrediate mining-pit area.

Adopted by the Board of  o i r ,  Gas and Min ing,  october  L,  Lggo,
pending approval by the Office of Surface Mining

No action by the off ice of surface Mining as of February 20, l-991

rrRoadrr means a surface right-of-way for purposes of travel by land
vehicles used in coal exploration or coal nining and reclanation
operations. A road consists of the entire area within the right-
of-way including the roadbbd, shourders,  parking and side areas,
approaches, structures, ditches, and surface. The term includes
access and haul roads construgted, used, reconstnrcted, improved,
or maintained for use in coal exploration, or within the affected
area of coal mining and reclamation operations, including use by
coal hauling vehicles leading to transfer, processing, or storag-
areas. The term does not include i.on

4  r  I  ^ - r  ^ - !  -  -  ! t ,  !  .

roads within the
innediate rnining-pit areaffi and rnav not includl public roads as
deternined on a s i te speci f ic  basis.



'o
ATTACHMENT B

De f i n i t i on  o f  "Pub l i c  Road "

Adopted by Board of  OiL,  Gas and Min ing,  June L,  1990
Approved by Of f ice of  Sur face Min ing,  Apr i l  \2 ,  1990

"Publ ic  Road, ' r  means a road (a)  which has been designated as a
public road pursuant to the lans of the jurisdiction in which it is
Iocated, (b) which is maintained with public funds in a manner
s in i lar  to  other  publ ic  roads of  the same c lass i f icat i -on wi th in  the
ju r i sd i c t i on ,  ( c )  f o r  wh ich  the re  i s  subs tan t i a l  (more  than
inc identa l )  publ ic  use,  and (d)  which meets road construct ion
standards for other public roads of the same cLassification in the
loca l  j u r i sd i c t i on .

Amended and adopted by Board of OiI, Gas
rrrle, Febrnary 25, 1991
Proposed to Office of Surface Mining

and Mining as emergency

for progrram annendment,
Feb rua ry  25 ,  1991

trPubl ic  Roadtr  means a road (a)  which has been designated as a
publ ic  road pursuant  to  the laws of  the jur isd ic t ion in  which i t  is
located, (b) which is maintained with public funds in a manner
similar to other public roads of the same classif ication within the
jur isd ic t ion,

and t€t ( c) which meets road
construction standards for other public roads of the same
c lass i f i ca t i on  i n  t he  l oca l  j u r i sd i c t i on .



i
I

I
t

I

I

!
.t

d
a

t
i

a

Sia,.g t' T-ltat
Norman ld Bangcftat

Cmr

De C. l lansen
ExRuorr Oi.Kor

Disrne R. Nielson, Ph.D
OivEon Dir@.

DEPARTiV{ENT OF NATURAL RESOURCES
DMSION OF OiL, GAS AND MINING

355 wesl No.lh fempte

3 Trrad Center. Sur{e 350

Salt Lake Cily. Ulah 84 I 8O-l 203

80r -538-5340

AgTACHME}IT C

DIVISION OF OIL, cAS AI ' ID MINING
POLICY FOR THE IMPLEMENTATION OF SITE SPECTFTC

DETERMINATIONS OF THE PUBLIC STATUS OF ROADS
UNDER R614-t_00-200

Effective Date:
Authorized By:

February 25, 1991 \.
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Summarv Determination

The purpose of this memorandum is to provide direction
for Division staff in determining if an rraccess and/or haulage
roadrr is a "public roadrr in the context of coal nining and
reclanation operations under the Utah CoaI Regulatory Program,
Utah Code Ann. S 40-10-1 et seg. and Utah Adrnin. R. 614 et seq.
ff such a road is determined to be a rrpublic road, rr it will not
be subject to permitt ing under the progran.

Atternpts to establish specif ic cri teria which a road
uust neet in order to grralify as a public road have proved
unworkable. Each road must be evaluated on a case-by-case basis.
It is possible, however, to delineate criteria vhich will be
considered in conducting that case-by-case detemination. With
that distinction in rnind, the following procedure will be used to
evaluate roads associated with existing and proposed llining and
Reclamation Plans. Roads associated with Reclarnation Only Plans
and operations in f inal reclamation and bond reLease wil l  not be
reevaluated or redes5.gnated under this policy.

1. fdentify al l  roads, located within the boundary of the
perrnit area and providing access to the penait area, which
will be used in conjunction with operations under the Mining
and Reclamation Plan. (Roads wbich are presunptively
subject to permitting. )

2. Consider the status or use of the road with respect to the
fol lowing criteria:

a. Whether the road is designated as a public road
pursuant to the laws of the jurisdiction in which it is
l oca ted , '

an equal opp(xlun{y employet



b. Wtrether the road ie maintained with public funds in a
manner  s imi lhr  to  other  publ ic  rbads of  the sane
c lass i f i ca t i on  v r i t h in  the  j u r i sd i c t i on , -

c. Whether the
roads of the same
and

d. Wtrether the

road meets road construction standards for
c lass i f icat ion in  the local  jur isd ic t ion;

4 .

peraittee has autiority to deny access.

statutes or case law on theConsider  other  re levant  s tate
sub jec t  o f  pub l i c  r oads .

Consider other relevant facts and circumstances regarding
the partieular road, ineluding existing perfornance
standards made a part of a land use pernit.

Prepare a written findingr as to whether the road is or is
not a public road and th,erefore does or does not need to be
pennitted. Include rationale and doc-urnentation which forrn
the basis for the determination.

Backqround

The necessity for a deternination regarding perrnitt ing
of a road associated with a coal mining and reclamation operation
is dictated by the requirement. in Utah Code Ann. S 40-10-3 (18) (b)
as  we l l  as  S  701 (28 )  (B )  o f  SMCRA,  where  ' , su r face  coa l  n in ing
operat ionst '  are def ined as:

The areas upon which t.he activities occur or where the
act iv i t ies d is turb the natura l ' land sur face.  These ISuchJ
areas shall also j.nclude any adjacent Land the use of which
is incidental to the activit ies, al l  lands affected bv the
construction'of new roads or the improvement or use of
ex is t inq roads to  qain access to  the s i te  of  the act iv i t ies
and  fo r  hau Iaqe . . .  ( enphas is  added)

Utah developed public road classif ication criteria
February 24, 1984, which paral lel led the federal cri teria adopted
by  OSM Apr i l  5 ,  1983  (48  Fed .  Reg .  L4 ,814 ) .  Subsequen t l y ,  t he
District Court for the District of Colunbia (Judge Flannery)
remanded the portion of the rule, the definition of 'rAffected
Arearrr which dealt wj.th public roads. In re Permanent Surface
Min inq Recru lat ion L i t ic rat ion,  520 F.  Supp.  1519,  1581-82 (D.D.C.
1985) ,  modi f ied subnom.,  Nat ional  Wi ld l i fe  Federat ion v .  Hodel ,
839  F .2d  694  (D .C .  C i r .  1988 ) .  As  a  resu l t ,  t ha t  po r t i on  o f
Utahrs definition of ttAffected Arear. was also rernanded Lnder its
rules on December 3, 1985. In 1985, OSU proposed to rewrite the
rule defining "Affected Area.I '  That did not occur. fnstead, on
November 20,  1-985,  (51 Fed.  Reg.  4Lt95O) OSM suspended any

5 .
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possible excl,usion for public roads frorn the definit ion. Road
3 tanda rdSwerec Ia r i f i ea .uyoSMonNov ,e rnbe r11 ,19b8 (53Fed
Reg .  45 ,190 ) .  I n  i t s  Las t  r u l e rnak ing ,  OSM s ta ted  t ha t  r oad
c lass i f i ca t i on  and  the  j u r i sd i c t i ona l  reach  o f  f ede ra l  l and
management agencies regarding roads rnust be determined on a case-
by-case basis .

The crux of the rnatter is that SMCRA states that everv
road used to ga.i.n access to a mine or for baulage related to the
operations must be permitted. As ilohn Kunz, Interior Department
staf f  At torney in  the Div is ion of  sur face Min ing,  noted in  h is
June  13 ,  1990 ,  So l i c i t o r ' s  Memorandum:

However, common sense dictates that in enacti.g S
7OL(28) (B), the Congress never intended that certain public
roads be pernitted. (p. 4',

The court, in Harman Mininq Corp. v. Office of Surface Mininq
Reclamat ion and Enforcement ,  659 F.  Supp.  806 (W.D.  Va.  1987)
addressed the problem when it deterrnined that:

Obviously, congress did not anticipate that operators would
have to permi t  in ters tate h ighways or  four- lane state
routes, nor that they would have to pernit every road used
to haul  coa1,  whether  four- lane or  two- Iane,  s tate or
county, paved or unpaved, or even public or private.

Factors Unique to the Utah Coal Proqran

The land use and management patterns of the western
Un i ted  S ta tes  pub l i c  doma in  and  na t i ona l  f o res t  l ands  d i f f e r
narkedly from other parts of the country. Land use, including
use of  roads,  is  gu ided by a number 'o f  ent i t ies,  not  the least  o f
which are the federal land managtement agency and the county/state
government. Furthermore, management of and changes in land use
are prescribed in federal regional Resource Management Plans and
Forest Management Pl-ans. The public's use of lands in the
v ic in i ty  o f  coaL rn in ing operat ions is  genera l ly  not  rest r ic ted,
except where public safety requi.res. As such, the disturbed area
of the nine is closed to the public and the baLance of the
national forest or public domain land adjacent to and associated
with the rnine is open to the public. Because of the
signif icantly smaller 'rdisturbed area'r associated with an
underground mining operation (constitut ing al l  operations i-n
Utah) public access is significantly increased as compared to
surface mines. Due to the nultiple (open) use policy, public
access to and maintenance of roads, which also access coal mines
in Utah,  is  the ru le ,  ra ther  than the except ion.  Publ ic  bodies
(federa1, state, and county) rnaintain sqme degree of control over
the rnajority of roads for the benefit  of the public.
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DiscysFion.. gL _lrpceduqe

As set  for th  in  the f i rs t  paragraph of  th is  memorandum
the nethodology for determj-ning whether or not to permit a road
begins with the presumptive determination that al l  roads are
subject to perrnitting which are constructed, reconstructed,
irnproved or maintained to provide access to the mine site or for
haulage. This is in recognit ion of the clear statutory language
set fortb in.utah code Ann. s 4o-1o-3(18)(b), and s 7o1(za1 (a1 

-ot

SMCRA. The criteria set forth and dissussed below are applied to
roads which meet  the s tatutory  def in i t ion of  areas where,
" su r face  coa l -  m in inq  ope ra t i o r r s "  occu r  on  o r  d i s tu rb  the  na tu ra l
land sur face.

The criteria as set forth below are used to deternine
when a road has become so rrpubl5.cfl that tlre statutory purpose of
permitt ing is no longer applicable.

In his June 13, i .99O, Menorandum, Kunz specif ical ly
considered the use of cri teria in designating public roads.

fn the past, DOGM and OSM have unsuccessfully attempted to
develop an exhaust ive set  o f  cr i ter ia  to  def ine what
constitutes a pulrlic road. Because of the diverse facts
potent ia l ly  involved,  th is  approach appears to  be n isguided.
Rather, i t  is apparent that DOGM and OSM could better apply
general cri teria in a case-by-case approach to deterrnine
what roads should be permitted. (p. L7')

This recommendation forms the basis for the
considerat ion of  roads on a case-by-case basis  us ing genera l
criteria and other relevant infornation, as defined in the above
Surnmary. The criteria described in the above Sumrnary are based
on Utahrs definit j-on of "Public Road'r (Utah Adrnin. R. 614-100-
200). These are the same basic cri teria suggested in the Kunz
Memorandum, with one notable exception, as discussed below.

When the procedure described in the above Summary is
ut i l ized,  the fo l lowing factors wi l l  be considered.

Whether the road is desiqnated as a public road pursuant to the
Iaws of  the ' iur isd ic t ion in  which i t  is  located (2.a)

Definitions provided'in Utah Code wiII be used in
naking deterninations. Under Utah Admin. R. 614-100-2A0, the
Board has approved the fol lowing definit ions:

rrRoadrr means a surface right-of-way for purposes of travel
by land vehicles used in coal e>cploration or coal mining and
reclanation operations, a road consists of the entire area
within the right-of-way including the roadbed, shoulders,



a
parking and.side areasr. approaches, structures, ditches, and
sur f  a 'ce.  '  The term inc luaes dcce 'ss 'and 'hau1 rbadS
constructed,  used,  reconstructed,  improved,  or  mainta ined
for  use in  coal  explorat ion,  o t  wi th in  the af fected area of
coal nrining and reclamation operations, including use by
coal hauling vehicles leading to transfet, processing, or
storage areas. The term does not include roads within the
inmediate rnining-pit area and may not j-nclude public roads
as determined on a site specific basis.

l - l
d l  t q

"Public road" means road (a) which has been designated as a
public road pursuant to the laws of the jurj-sdiction in
which it is located, (b) which is naintained with public
funds in a Danner siniJ.ar to other public roads of the sane
classif ication within the jurisdict ion, (c) for which there
is substantial (more than incidental) public use, and (d)
which meets road construction standards for other public
roads of the same classif ication in the local jurisdict ion.

The definition of rRoadrt is pending approval by oSU as a part of
the Round II Rules package. The Board has recently deleted part
(c) of the definition of public road, as a result of an emergency
rulemaking.

Under  Utah Code Ann.  S 27-L2-2(8) ,  the def in i t ion of  publ ic
road is further clarified:

' rPubl ic  h ighway' r  means any road,  s t reet ,  a l . ley,  lane,  cour t ,
p lace,  v iaduct ,  tunnel ,  cu lve, r t ,  or  br idge la id  out  or  erected as
such by ttre public, or dedicated or abandoned to ttre publicr oE
made such in an action for the partition of real property, and
includes the entire area within the right-of-way.

In applying the criteria, there are init ial ly two types
of roads subject to designation as public roads:

l-.  Roads which are desi-gnated as a federal, state, or county
roads by the respective agency with jurisdict ion, and

2. Roads on national forest or public domain land which are
. authorized under existing law by the land management agency

as roads with public access, although the road may not be
specifically designated as a public road.

In the f irst case, the specif ic designation of a road
as a federa l ,  s ta ter 'oE county road wi l l  be grounds for  an
initial deter:mination that the road is a public road and not
subject to permitting. The remaining criteria will be considered
with the intent of determining if there are any factors which are
contrary to the initial determination that the road need not be
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.permitted. . This approach recggnizes the!, in designating th.e
road  as  a  fede ra l ,  s ta te ' ,  o r ' coun ty  road ,  t he  road  n ius t  mee t
ce r ta in  s tandards .  Au tho r i t y  and  respons ib i l i t y  ( I i ab i l i t y )  res t
wi th  the government  agency.

I f  the road is  not  des ignated as a federa l ,  s ta te,  or
county road,  the in i t ia l  determinat ion wi l l  be that  i t  is  not  a
publ ic  road.  The remain ing cr i ter ia  wi l l  be appl ied,  again on a
case-by-case basis, to deteraine if tbere are any considerations
which support deterrnining the road to be a public road, not
sub jec t  t o  pe rm i t t i ng .

Whether  the road is  mainta ined wi th  publ ic  funds in  a manner
similar to other Lublic roads of the sane classif ication within
the  i u r i sd i c t i on  (2 .b )

When evaluating construction, reconstruction,
improvements, and maintenance, consideration should be given to:

Who has authority and responsibi l i ty for rnaintenance,
Who performs the work,
Who pays for the work,
Who wi l - ]  be responsib le for  the maintenance of  the
work, and
Whether the work is being done in l ieu of other
payments such as taxes or fees.

The issue here is not so much funding as i t  is
author i ty  and responsib i l i ty .  f f  the road is  des ignated as a
federa l ,  s ta te,  or  county road,  the maintenance is  the u l t imate
responsib i l i ty  o f  that  government  agrency.  For  instance,  the
county may make arrangements with the coal operator to clear snow
from the road in the winter. The arrangernent is rnade out of
convenience (operator has equipment nearby as opposed to county
eguipment which is 15 miles away), requirements for privatization
of  government  serv ices (such as snow removal ) ,  or  o ther  reasons.
However, the responsibi l i ty (and l iabi l i ty) ult irnately rest with
the county.

one night arglue that, i f  the operator naintains a road
at no cost to the county, the road is not a public road and is
therefore subject to perrnitt ing. Two contravening considerations
arise. f f  the county is not overseei-ng or managing the
maintenance, i t  may be fai l ing to discharge its responsibi l i ty
and protect itself from liability. However, it has not
transferred jurisdiction (authority) or responsibility. The road
is st i l l  a public road. On the other hand, i f  maintenance by the
pr ivate ent i ty  ( the operator)  is  moni tored by the county,  one
night conclude that the county negotiated a very favorable deal
for its constituents--reduced tax payer burden without reduced
serv ice.  Again,  jur isd ic t ion (author i ty)  and responsib i l i ty  rest
wi th  the county.  The road is  a  publ ic  road,  not  subject  to

-
v
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pernitting-.

Whether  the road meets road construct ion s tandards for  o ther
Dub l i c  roads  o f  t he  same c lass i f i ca t i on  on  the  Ioca l  j u r j - sd i c t i on
(2 . c )

fn order for a road to be designated as a federal,
state, or county road, i t  rnust neet certain construction
criteria. E\trthermore, maintenance or reconstJuction is
conducted in accordance with certain standards.

There fo re ,  cons ide ra t i . on  o f  cons t ruc t i on  s tandards  i s
subject  to  the same tests  for  author i ty  and responsi -b i l i ty .
Failure of the agency to enforce appropriate construction
standards may be an aet of bad faith, but it does not negate the
authority and responsibility of the government for the road. The
road is  s t i1 l  a  publ ic  road

Under a different scenario, the county rnay enter into
an agreement with the BI-,Itf for construction or maintenance of a
road on public domain }and. The BIJ'I rnay impose county road
standards. The guestion then is: f f  the road is not designated
as a publ ic  road by the federa l ,  s ta te,  oF county,  but  county
standards of maintenance are used for the work performed by the
county, is i t  a public road? Who has authority and
responsibi l i ty for the road? Again, that question would be
answered based on the specif ic case and in consideration of
relevant information.

Pre-ex is t ing specia l  use road permi ts  by a land
management  agency which ref lect  the land management  agency 's
determination and implementation of performance/design standards
as well as reclamation requirements and appropriate bonding
provide a suff icient basis for not attenpting to extend Divisj-on
jurisdict ion for road perrnitt ing purposes. Because the federal
statute concerns itself with the inpact of the surface effect of
coal -  n in ing,  the pre-ex is t ing federa l  land management  d isposj - t ion
of  impacts to  the envi ronment  re la ted to  specia l  use permi ts
should be granted great weight by the Division in i ts permitt ing
decis ions.

Whether  the ef fect  o f  the min inq use of  the road is  re la t ive lv
rninor in comparison to the other uses of the road

This criterion i.s proposed by the Kunz l.lemorandum and
included in the staters init ial definit ion of nPublic Road.rl
However, based on court rul ings, this cri terion is not to be used
in the evaluat ion.  As set  for th  above,  th is  concept  is  subsumed
in the original determination regarding which roads should be
evaluated in the f irst instance-

Of  par t icu lar  concern as one considers th is  issue is
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. f ire aPP'f lcat;19n o{ a cri te5.ion. ad.dressing ! 'more t}ran.in91$qn!a1'use r r  
o f  a  i oad .  The  cou r t i s  r u l i ng  i n  wJ t i ona l  W i l d l i f e ' :  

'

Fede ra t i on  v .  Hode l  recogn i - zed  the  p rob rem when  i t  s ta ted :

Presumablv then, when hauring or access are among nany uses
made of a road, such as an interstate highway, the effect
from the rnining use is de mininris, or relatively minor, and
thus the road need not be included as part of the surface
coal uining operation. But, the Secretarvrs rule ooes far
beYond lrhat is cal led for bv section 701(281 fof SMCRAI in
exemDt inq essent ia lLv aLL publ ic  roads where publ ic  use is
more  than  i nc iden ta l .  .  No r  does  the  ru le  conce rn  i t se l f
with whether the road 1s in some way directry, rather than
incidentally, part of the nining operation. Instead, the
rure focuses curiously on whether the public use is more
ttran incidental, in which case the road is exempt. The rule
does not bear a logical nexus to the Secretaryrs goal in
promulgating it, or to the Secretaryrs own. stated
understanding of what the law requires. (enphasis added)

There is an important dist inction in the rul ing. That
is the dist inction between the road being incidental to mining
(o r  n in ing  hav ing  a  de  m in im is ' i r npac t  on  the  road )  as  opposed  to
incidental use of the road. Judge Frannery ordered the
definit ion to be remanded because, instead of focusing on whether
the road was "directly, rather than incidental ly, part of the
nining operation, rr the def init ion focused on , 'whetler pubric use
is more than incidental.rr When a road is reviewed for
considerat ion as a pubr ic  road exempt  f rom permi t t i rg ,  the road
s ta tus ,  no t  j us t  use ,  shouLd  be  cons ide red .

Furtherurore, it is inportant to understand that Judge
Flannery d id not  establ ish or  o therwise g ive deference to  a road
criterion which evaluated incid.ental or de ninirnis use. He
simply rejected osMrs argument for the criterion. The Kunz
Memorandun recognizes this when it  states with respect to the
remand:

Judqe Flannerv was not  a t tennt inq to  def in i t ive lv  def ine
cr i ter ia  that  must  be used to determine what  const i tu tes a
publ ic  road.  (ernphasis  added)

More recent ly  in  Harman Min inq Corp.  v .  Of f ice of
Surface Mininq Reclarnation and Enforcement, the court considered
numerous factors or criteria in deterrnining that the road in
question qualified as a public road and wai not subject to
permitt ing. The criteria used. by the court in i ts analysis
inc luded:

o Jur isd ic t ion,
o Responsib i l i ty  for  maintenance,
o Construct ion s tandards,  and
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- o Public Access

The  inc idence  o f  pub l i c  ve rsus  p r i va te  use  \ {as  no t  a  bas i s  f o r
the decis ion a l though ev idence of  use was in t roduceJ by par t ies.
The IBLA has since adopted the analysis of the court in Harman
Mininq Corp.  v .  Of f ice of  Sur face Min inq Reclamat ion and
Enforcernent  in  i ts  determinat ions regard ing publ ic  roads,  p lac ing
no weight on evidence of incidence of use. Therefore, to use a
criterion based on rtincidental user for ttre Utah progrram is
ineonsistent with ease law. This criterion, as currently stated
in the Utah ru le ,  wi l l  not  be weighed in  the detenninat j -on of
publ ic  road status and permi t t ing requi renents.  Fur thermore,  the
c lause (par t  c  o f  the Pub1ic  Road def in i t ion)  has been deleted by
the Board through energency rulemakingi in order to ensure that,
the Utah progran is no less effective than and no more stringent
than the federal progrram.

Consider other relevant state statutes or ease 1aw on the subiect
of  publ ic  roads (3)

Consider anv other relevant facts and circumstances reqardinq the
pa r t i cu l a r  s i t ua t i on  (4 )

The Kunz Memorandum prov ides a l is t  o f 'suggested
cr i ter ia  which could be used in  the case-by-case evaluat ion (p.
16-17) .  Those cr i ter ia  mir ror  those l is ted in  the above Summary.
However ,  Kunz is  a lso carefu l  to  avoid inappropr ia te ly
prescr ip t ive terms.

The l is ted cr i ter ia  must  not  be considered in  a vacuum.
. . .Acco rd ing l y ,  t he  l i s t ed  c r i t e r i a  mus t  be  cons ide red
in the context of (the) statutory provision. (p- 15)

In addition, other relevant State statutory or case law
on the subject  o f  publ ic  roads should proper ly  be
considered in  the decis ion-making process-  As the
facts  and c i rcumstances of  a  par t icu lar  s i tuat ion
d ic ta te ,  o the r  re levan t  f ac to rs  shou ld  a l so  p rope r l y  be
cons ide red .  (p .  1 -7 )

For  example,  one considerat ion would be whether  the
coal  operator  has the author i ty  to  deny the publ ic  access to  the
road.  In  the context  o f  the d is turbed area of  the mine,  when
located on publ ic  domain or  nat ionaL forest  land,  i t  is  c lear
that the operator can, for health/safety reasons, deny the public
access to the trpublic landrr during the l i fe of mine. Now,
consider public access in the context of a road. ff  a road on
publ ic  domain or  nat ional  forest  land prov ides for  pubt ic  access,
can the operator deny access to ttre road by the public i f  tne
operator  des i res to  have so le use of  the road,  oE would the
operator be required to construct a separate road? If public
access cannot  be denied,  then a road is  a  publ ic  road.
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ATTACIIMENT 2

Surface Mining Control  and Reclarnat ion
Act
39!Ezuzol-J- oelnllisns

PubJs3oad - no definition

Affected Area means any land or water
surlace area which is used lo facil i tate, or
is physically altered by, surface coal
mining and reclamation operations. The
affected area includes the disturbed area;
any area upon which surface coal mining
and reclamation operations are
conducted; any adiacent lands the use of
which is incidentalto surface coal mining
and reclamation operations; all areas
covered by new or existing roads used to
gain access to, or for hauling coal to or
from, surface coal mirring and
reclamation operations, except as
provided in this definit ion; any area
covered by surface excavations,
workings, impoundments, dams,
ventilation shafts, entryways, refuse
banks, dumps, stockpiles, overburden
piles, spoil banks. culm banks, tail ings,
lrofes or depressions, repair areas,
storage areas, shipping areas; any areas
Lrpon whiclt are sited structures, facil i t ies,
or other property material on the surface
resulting from, or incident to, surface coal
mining and reclamation operalions; and
tlre area located above underground
workings. The affected area shall include
every road used for purposes of access
to, or for hauling coal to or from, sudace
coal mining and reclamation operations,
unless the road (a) was desigrrated as a
public road pursuant to the laws of the
jurisdictiorr in wlrich it is located; (b) is
maintained witlr public funds, and
constructed, in a manner similar to other
public roads of the same classification
within the jurisdiction; and (c) there is
substantial (more than incidental) public
use.

Utatr  Coal  Mining and Reclamat ion Act
UtatrAdmin- El- 6 I 4 - 1 00-2 0q--Dsli n itipls.

P-gbtie-Bpad means a road (a) which has
been designated as a public road pursuant
to the |awd of tlre iurisdiction in which it is
located, (b) which is maintained with public
lunds in a manner sinr i lar to other publ ic
roads of the same classification within the
jurisdiction, and (c) which meets road-construction 

standards for other pubfic
roads of the same classification in the local
jurisdiction.



ATTACHMENT 2
Page 2

Roa_.d means a surface right-of-way
for purposes of travel by land vehicles
used in surface coal mining and
reclarnation operations or coal
exploration. A road consists of the entire
area within the right-of-way, including the
roadbed, shoulders, parking and side
areas, approaches, structures, ditches
and surrface. The term includes access
and haul roads constructed, used,
reconstructed, improved, or maintained
for use in surface coaf mining and
reclamation operations or coal
exploration, including use by coal hauling
vehicles to and from transfer, processing,
or storage areas. The term does not
incfude ramps and routes of travelwithin
the immediate mining area or within spoil
or coal nrine waste disposal areas.

B-o-ad means a surface rigltt-of-way tor
purposes of travel by land vehicles used in
coal exploration or coal rnining and
reclamation operations. a road consists oaf
the entire area within the right-of-way
including the roadbed, shoulders, parking
and side areas, approaches, structures,
ditches. and surface. Tlte term includes
access and haul  roads constructed, used,
reconstructed, improved, or maintained for
use in coal exploration, or within the
affected areaot cpaf mining and
reclamation op€rations, including use by
coal hauling vehicles leading to transfer,
processing. or storage areas. The term
does not includs roads within the immediate
mining-pit area and may not include public
roads as determined on a site specific basis.



a
ATTACHMENT 3

"Public Road" means a road (a) which has been designated as a public road pursuant
to the laws of the jurisdiction in'which it is located, (biwhich is maintained with public
funds in a mannei similar to other public roads of the same classification within the
jurisdiction, ft€) iof whiehth€r€issubstan+ia+ ({n€r+th€*ineiee*at}Frbtle use}' and't$l 

(") which rheets road construction standards for other public roads of the same
classification in the local jurisdiction.

"Road" means a surface right-of-way tor purposes of travel by land.vehicles used in
coal exploration or coal mining and ieclamation operations. A road consists of t lte
entire drea within the right-of-way including the roadbed, shoulders, parking and side
areas, approaches, stnictures, ditclrcs, and surface. The term includes access and
had rbabb construited, used,-reconstructed, fmproved, or maintalned for use in coal
expforatlon, orwlthln the affec,ted area of coal mining and reclamation op€rations,
including use by coal hauling vehicles leading to transfer, processing, or storage.
areas. The term does not indude roads withii the immediite miningfit area and-ttraV
noJ inclu{e public roads as determined on a silespeailiq-basiS'
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March 22 ,  1991

^ F n ? r - l - n  - - - t  r n a r  n - A F r n f  h - n  I  t F A ? - hu c n , r r l t r u  n t r  |  u n l ' r  n t r u t r t r  I  i l t r u u t r )  |  t r u
NO.540  714135

tulr. Allen Childs
Genwal Coal  Connpdrry,  In6.
P .  O.  Box  1201
Hunt ington, Utah 84528

Dear t ' ,1r .  Chi lds:

R e : C&! Gll_Caly o n i'v! i rt tuA QT/ 0 I 5lq3 L_E n s lr C.qJt n ly JJ t ah

Effect ive February 25, 1991, t l re Board of Oi l ,  Gas and Mlnlng adopted emergency
rules deal ing with the defini t lon of "Publ ic Road" and "Road." These terms as del ined
In the emergency rulemaking are:

"Publ ic Road" means a road. (a) which lras been Cesionated as a publ ic road
pursuant to the laws of the jur lsbict lon in which i t  is loiated, (b) which is maintained
with publ ic funds ln a manner slmilar to ot lrer publ ic roads ol the same
classlf icat ion within the Jurisdict ion, and (c) which nreets road construct lon
standards for other pubflc roacls of tlre si' ire classlficatlon in tlte local jurlsdictlon.

nFload" means a surlace rlglrt-of-way for purposes of travel by land vehicles used
in coal explorat ion or coal ininlng and reclanrat ion operat ions.,A road consists of
the entire'area withln the r ight-ol-way Includlng the ioadbed, shoulders,.parking
and side arsas, approachei,  structuies, di lches and surface. The term includes
accass and haul ioads constructed, used, reconstructed, lmproved or mainiained
for use In coal explorat lon, or within t l re affected areas of coal mlning and
reclamation operat ions, including use by coal haul ing vehicles leading to
orocessino or'storaoe areas. Tlie terrn does not incli.rrje roacls witlrin-tl ' ls
imnrediate'mining-pit  area and may not include publ ic roads as determined on a
site speclf ic basis.

ln order to make a f indirrg that a road ls a'pr.rbl ic road" and not permittable under
t lre Utalr Coal Regulatory Pro-grartr,  DOGM nrust corrduct a si to-specif lc analysis of
roads leadlng to pernri t led sl les.

Specl l lcal ly,  I  am asklng for lnformation on t l re Forest Development Road ln
Crarrd'al l  Cany6n, crossirrg ior l iorrs of Sections 4,5,6, Township 17S, Range 7E, SLBM.

ai aqua Oggotre-J, OFE|, . \ . f



Page 2
Mr.  Al lsn Chi lds
March 22, 1991

ln order lo faci l i tata this analysis, you wi l l  naed to securg a lel ter from the U. S,Forest Serytce Ciscussing the fuilbivinj toplcs:

1' The above-rsferenced road isils noJ a cuhlitroad pursrrant to the Iaws of thatagsncy,

2'  l f  designated a pubtic road, when was the designatlon f i rst establ lshed?
3' How co construct ion standards for the Crandal l  Canyon Road compare withsimilarly classified roads with in tlre ilJanti La Sal i ' latlcnal Forest?
4' What asency establishes constructlon and maintenancs standards for thlsroad? 

-

5. Are thera legar,rnstrum.enls ilrat grarantee Genwals foilowrng perlormancestanda'ds.eitabrisheo by Manti ia sit l,rationir'rorrrii '- " "'y HE,,

6' Does Genwal Coal Company have the authority to deny public accsss to theCrandall Canyon Road?' 
'

7' Will the desionatlon of this roacl (as a Forest D-evelopment Road) changeafter rectamition or tiie cia,ijil'clnyon il"ii#'"
8' Wll the physlcal character of this road change after ths cessation of mfning.
9' Who will be responslble for maklng the changes, and vrhat entity wlll ensurelhe adequacy oi the post rnining .Ejng.l;"v-

Please feel free to call Lowell Braxton or Flon Danlels, if you have questions aboutthls process.

Sincerely,

D

fu-r&#
Lowell P. Braxt/n
Associate Dlrector, Minlng

vb
cc: l .  Nielson

il. Danlels
Mt78/80&81
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. i i i en  Cr l l cs ,  GeneraL ) fa rager
i :ai : i . :1:  Ceryoi .y ire
. A-  \ l  r n \ -  ) , 1

- v r r  - i J _

l iu: 'r:::16:cn, Uiatr B45ZB

lea :  i i i en :

' J e  
a : e  i n : e c e i r - :  o t -  y o ! : :

i ;en ie l l  Canyor:  LoaC ( loresc
' rour  sussc. ,Cns ar ._ es fo lLo, ;s :

3/27/9L !ecrer :eouesri : :g
3evel-cpaen; -c.oeC =502,tg) .

Q o n i ' r  - ^ .  a T a t '
1 9  - V

in i -o=a; lca .rbouc che
Spec l - ' : c  resoo: :ses  :c

1 Tre  above- re fe rerced
C: Cle;  agenc' / -  _

) I f  Ces ima ;ed
es:abirsheC?-

The CranCai! Can;;o;1 roai is a Forest Deveiopnent Roadjur isr l lccio:r  of  :he yan: i . -LaS.:-  s.cioo"f  ,"r* ;  Forescroads are no; classi i ied, as publ ic roacis because -.he!r
l inr iced and,/or resi : :c ied i ;  . j "or"-""e r_. iEh 35 CFR Z!2.7.

-  v 4 U

under ehe
Develooneni
use can be

the Cesi=::a; ion

rnis road p:ovices access for airinistlaii.on an:d, use of arl NacicnarForesu resources. l,ecords iniicace the roaci has beea i.n exiscences ince  che 1 .9 j0 ,s ,  p rov id ing  pub l ic  eccess .

Road  compa :e
t:.n cie Yanri - LaSai \-atrior.aiFores ;?

Cons;n:ction s-,andards o:r chis road
ihai cerry sirnilar ;:af:-:c. 

--lra-f 
:ic

de;ermi:liag ciesign scandards.

are identical to sinilar roads
iipe/'roh:ne !s che resis for

uainEer:ance scanjards for
b r . t f  L t i , d g f-

Tne U.S.D-A- ,  ! 'o res ;  Ser r ice ,  ! , len ; i -LaSaL l la t iona l  Fo=esc  escab l ishesand ad.:tinrscers consi:uciion enc ilain;ene:ice scandarcs for chis andoEher  Foresc  Deve lqpn.n :  Roads-

Are ihere legel i:.:sir-:nenrs i haE en;ee Genral, 's roJ.towrer:orna:ree s :andaris esJ!5 l:.sheE l, lanci -i.a Sa! ]iaci.ona Fores ;?

Yes,  see a iceched
nonexclusive use of

copy of cha Road
the Crandall Canyon

Ese PelTic which auchorizes
Road. fhe peni i  regulres 4
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? l  - . 1 . ^ - r ^  -  j ^ ' ^ : r . ' - . .
- - 4 _ _ _ : - J ,
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l i c  ' .  see  : : gc  .  o : '  : - - - ;  - .
) ia:!o:.:al rores = lr ' ; ;-  .-r_.,
:h!s :oac ?u=suan: :o 35 Ci?.

c f  che  Ya: : : -La  Sa l
any Ei-De cf use of

' " : i l - l  
:_ :e Cesiq:a; i . :  c f :h is :oad  (as e ioresc Devel.cE=,r: . : :  ?.cad): e =  ; e c : r - e : -  o : 1 V -  + ! : L e : -

l lo. .r.s ::oiec above, :he C:a::dal1 Can_;or
Jcres: Serrelcp:ea: p.cai a::c. .r::l_ coa:i;ue
:he fc:as.-._e'o ie j_:::=: _

i .cad has hiseo; ica_i i '  been a
:o ?rovlCe publ:c access in

o - ; i l l -  ;he ph:
a : te r  cessa : j o :1  0 f

Yes '  The road :espia ie ' : - l !  J3 'cd i : iec ao : f ,eec r :er- -€ i  F ?-- -a.  / . , ,
fo=ecas:  

" iaa,  
J"aag.  

: res-- :eq =o : f ,eetr  ! -c ' r ! rc  cr ;esTvol t tse

, . l3o.. . j r i . l  be :esoonsible .=or =:.k irE ihe chanees

The {ae::.'La sa! rlaiionar- -Foresc hes che ur.t!:ate authc:i:y andrespons:biLiiy for roac Eai:::eraxce anci recla'aiion. Arrangenencsha.re 'ceen 
naCe wr;h Gen-:,-al Coai CqEDan.; 1:. aanrtr.a_ :

u:rce: iems oi ihe a.rJ-ur.-;";;t=*'.rott .;:;o":: i:::J":-""tH::ef iec: '  The Fores; sewice :egr: lar ly concqc:s i : rspeccions Eo ensure

;::i;:":.-":-:-t:h 
pe:nr: Ee:is aici ri11 ensu.e ihe adequaci- of posc* r . ! i . . ig  Ca. langeS.

Don'c i :es:- :ace :c concaci t rhis of:- ice : : :  rhe case :hac fur;her quest ic: :s arrseregardi:.9 :he C:aiia11, Ca;r7on Road,-

S incere ! ; r ,

/s/Aa=o:toze

for
GEoRGa .{. }toR-Ris
Fores  c  Su?enr iso :

cc :  D -3

!I. Nonak: c:
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DluncR.Nletroq FhO.
Dlv||lcn llrect*

W. Hord tipton
Deputy Dlrector
Of,fice of Surface uin
Departarent of the fnt
1951 Constitutlon Ave
Washlngton D.e.  ZoZ4

Dear Mr.  Tlpton:

or
NW

J,"l'i

$",*
lDl

W,,r-b\,:,#'
lt; Ntull

The purpose of thie retter rs to- appeal the ln.rpproprlate' responses by osl!-A]buouerqug to tne aboi!:ier"r."iuc loN, r-hlch\-' have been iisueu t;-ifr; uivision."-nrt" rnrilii-iiii"ron responseto the TDNs and AFors responses to the_Division are attached.Also attached ls osM's-lpit i- ie, 
-igii 

retter regardlng roadsi.
The.Qivisi.on hereby req*ests that.yog vaeate the TDN' andforego any further TDN',l:nr..lj"g il"rrttlng of roads until thestate and osM-have completEd their-revi.ew and approval declsionsconcerning rulemakinq/irogran amendnents. the j irstif ication forthis recofrmena"ti"""i! 'presented in the lnit iar-i. ipon".s fronr

:::r3i:::1"" 
(attachedl' and trre roir;;id--;;ilirii-!o the AFo,6

1' The AFO's arj-sinterpretation of the status of the recordon haul road.s in ulah is-disingenuouE at best andborders on dishonest. 
------

2 ' AFo assurres that. the Divislon has. ar.ready nadedecls.ions regardJng roioir-"iot:. ls srnply not true.The. purpose 5f the-staie-rurlr"K1ng re to provideauthorlty and infcrnation-i"i- such reviews.
3. AFo vas inforned by tle Divislon ln March that thedraft roads poricv-which i i-;;"i""Ja--i"-ItJuarch s,1991 letter was not trre-sine-iorlcy-"fir"i-iu=

referenced in the sLaters rurlroaking. AFo bad beensent a.copy of the^f&ef-poii"v and proposed rure. BobHagen inf,orrned rne thE-r*- wii a'are of the distlnction

rn €quat €pgoftunilT cmployer

Stare Er Utah \r,ir,qzL
!'ll4ryMENr oF NATTJRAL REsorrRcEsDMSIoN oF orq cas eblD-[flNiN-c-"-
$5 r{.$ rio'tn fc|'|Flo
ET&d Canter, Su;o 3S0
8.r Ldrg Oty, tJtrh B{ l d6-r 203
801.539.53,.0

Apr i }  29 ,  t99r

ing
erI
nue
0

Re; &g+qt""ToI ?f :oe-aq6 2 T\A--6andat1 canvo
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Page 2
Hord lipton
Apr i l  29 ,  1991

4 .

5 .

6 .

betr.reen the d.raft - and flnal pollcies and that anycornments on t|1 
Sinal.poricy-would le'rdser"red for theprogran anendment revi-ew. iro1ey"i,-ar6-Iontrnues t,oreference the. dreft ili i;y and ti".x"iitr-s, 19ei Letter

#1il,:::1..n" 
+Fai. poricy. nhere erG i,i,prriin-ELeE-

The Divlsion 
l1f_pS categorJ.catly excluded publicroads f=om pernitEGg.

The Boardrs energency rule puts the stata in conpliancewith I'ts own ruris 
"i,a-rtitites 

u;d ;i1;s rhe Divlsronto rnake the requests f,or Infonration whlch arenecessary fo evaluale the roact"-i;-; i;; iLn,

The Divielon can take no other actlon in response tothe TDNs until the rulernaiilq/n5ogiir irnenoinent processls cornplete. nritrreinoi",-osu has recerved corenentfrorn Eore than one respondent to the-piJnr", amendrnent,stattns rhar anv,road p"i'itiiii iiiili!'iux.r, by theDlvision iuring- the tein-ot tr,.'#;;;;;y rurenarcl.ngshourd be overfurned. 
--trri" 

should eitend to TDNresponses.

you f,or your corrsideration of these concerns
Thank

{ ,

lsJ
cc: R. !{agen

T. Mitchel l
L. Braxton
R,  Dan le ls

DN37

Dlanne R, l t lelson
Director

\r-
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COPY

Dianne  R .  N ie l son ,  ph .D .
f l i  r o n r a -  n  i , , :v r ! s ! _ i L J r ,  u r v l s j . o n  o f  O i l ,  G a s ,

and  M in ing
3  T r iad  Cen te r ,  Su i te  350
355  Wes t  Nor th  Temp le
Sa l t  Lake  C i t y ,  u t l h  84180

I,IAY 3 i t99l

EXHIB IT  
I IH I I

Dear Dr N i e l s o n :

Th is  i s  i n  response  to  you r  Ap r i r  2g ,  19g r ,  reques t  f o r  i n fo rmarrev iew of  the Albuqrr . rqr . , . - i : . " fa  of f  i .ce (AFo)  Di rector ,sdetern inat ion 
lhat  

yo, t i  agency nas not  taken appropr ia te act ionor  shown good cause tor  n6t  |_ak ina ar . rnr -^nrespecr to uotn parts "r"i"nI::;"3":l::'?;iii ',ffi;::"rl15l-ro.-002  (Genwa l  coa r  company ,s - t ran la r l  canyon  M ine ) .  The  f i r s t  pa r tof  the TDN al leges that  the permi t tee fa i led to  f i rs t  obta in apernit fron yoyr agency prior to engaging in and, carrying out anycoar -n in ing  and  re i l . n i t l o " -ope ra t i ons ,  i n  acco rdance  w i th  u tahregu ra t i ons  a t  R614-3oo- r1 r .4oo .  The  su r face  coa r  rn in ing  and
1ec- lamal ion operat ion in-quest ion p- i tu in  to  a haul  and accessroad'  The second par t  o f  the TDN ar leges that  the perrn i t tee
!a i l e { .  t o .p reven t ,  t o  t he  ex ren t  poss ib le ,  add , i t i ona lcontr j -but ions of  sedinent  to  s t re lmfrow resur t ing f rom use of  thehau l  r oad ,  v i o l a r i ng  R6 l ; _ td  L_742 .111 .

rn your  request  for  rev iew,  you ask that  r  vacate the TDN becauseyour  agency can.  take no fur ther  act ion in  response to the TDNun t i l  Y lu r  pend ing -p .og tu " -an rendnen t  conce rn ing  new de f i n i t i onsu f  ' : i oa , . f : : anc i  
"pu i i i . c  i - ouJ " - i=  f : - na i i zed  by  t , he  o f f i ce  o f  su r facaHin ing Recranat ion and i r . , ior " "*" r , t .  you r i ra in ta i .n  that  approvalo f  t h i s  p roposed .anendne ; i - i =  necessa ry  be fo re  you r  agency  canrequest  in format ion needed to evaruate the roads in  quest ion.l ina l ryr  lou contend that  issuance of  the TDrr  so soon af terpromulgat ion of  ernergency rurenaking and submiss ion of  theprogra ln anendnent  denies your  agency reasonabre t i rne in  which tomanage and enforce i ts  pr -ogranr .

Notwi thstanding your  proposed progran amendment ,  r  cannot  vacatethe TDN s ince i  i l  .n i ig ld-uy regutar ion ro d ispose of  each TDNappea l  be fo re  Te  by  a f f i rm ing , . r eve rs i ng ,  oE  mod i f y i ng  t hewr i t t en  de te rn r i na t i on - ; ; - i l ;  F ie rd  o f f i ce  D i rec to r  based  on  the
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fac t s  su r r cund ]n? - l h .  a l l egec  v : . o l a t i on (s ) .  Mo reove r ,  r  canno tagree 

" / ) ' th  
your  argunent  tnac your  agency i .s  , , r i thout  3 '1-hnr i1- r runder  the appr : : :1- ! . "n  proqran ro make !  derern in. . i " j t l ; : *1 ,the  road  i n  gues t i on  needs  i , o  be  pe rn i t t ed .

The  de te rn ina t i on  o f  whe the r  a  pa r t i cu ra r  road  assoc ia ted  w i th  an in ing  ope ra t i on .  i s .  r "q " i . "a  to ' ue  
-p . . i i i t ed  

nus t  be  made  on  acase -by -case  bas i s  uy  €ne  regu la to rv  u " i no r i t y  re ry ing  on  thepla in language of  tne Stat l  . . . , , , " . . -  ^^ , , - for "surraie i :u l ' in ing-; ; ; ' ; : f f ; :T : : : : ; " : : : : : " : ' r : l?,  d" in i t ion
the surrace Minins coniroi  and Recr.*ut ior,=;: ; t?l" l i i f : t , { i l  i l .n
: : : : : : : t? : : , i : .40- : .0 -3 .  (1s)  (b)  is  ident icar  - .o  th :  def  in i t ion  in
; ; : : ' :1 . /o r (2s)  

(B)  or  sMcRA.  Borh der in i r ion= =f . " i r i c " r rv  s rareby rhe "on=i,;!il"l'ii"3.;n:::5:":: if iff.:*i.il;::':ii*:;;-=ex is t i ng  roads  to  ga in  u . " "= ,  t o  t he  s i t e  o f  such  ac t i v i t i es  and ,f  o r  hau lage . .  .  . r l

T n  : n n ' l r r i n -  f tr i r  c rPPry t t rg  cne  u tah  ce f  i n i t i cn  to  the  i ns tan . -  case ,  r  cons id ,e reda r r  ava i l ab re  fac ts  i n  t n " - . " "o rc  such  as  the  pu rpose  o fconstruct ion,  who constructed,  the ,o"J=l - t r ,e  r l ta t ionship of  theroads to  the ex is t ing pubr ic  road system, the current  use of  theroads,  and the reconstruct ion,  inprovenent ,  and,  maintenance ofthe  roads .  rn  the  case  o i - t n "  c r i nda l l - canyon  Road  (Fo res tse rv i ce  Road  No .  so24g) ,  i he  reco rd  shows  tha t  t he  road  beg ins  a tState.  Highway 31,  crosses the g l l r . , r  i  nr r i .  a-the mine -si.i!, 
approxioaterf"r:;";ilg:'1""i::Iini'urfi:":":lo;.1.

or ig inar ly  a  is - )b  i " " i - " i ia  Foresr  serv ice jeep t ra i r ,  reasedunder a speciar -use permii- to Genwar in which the company was
: :q : l : :d .  to-per for*  u l1  nuint "nun." .  The road was reconsrructed
l : ^ . t t : l - iv .c .enwat ,  widenint  i t  to- js -so" ie . t  and prov id ins an 8l ncn  grave l  base.  The br idqe across  the  c reek  was a lsoreconstructed by Genwar at  in. i r  . " t ""=. ,  expanding i t  to tworanes ,  E0 fee t  w iae .  in .= . ' i rnprove; ; ; i ; ' r . . .  made by  the  conpanyto  fac i r i ta te  coa l  i raurage,  ana is  used armost  excrus ive  . rv  ra raccess  and coa l  hau lage by ' the  coa l  

"o rp iny .
Based on the foregoi .ng facts,  and in the absence of  any speci f icinf  ornat io l -  e1o' idea ;y- t ; ; ;  agency which wourd denonsrrare tharthe  c randar l  canyon no la 'ao ls  no t  fa r r  w i th in  the  de f in i t ion  o fr rsur face  coa l  rn i i ing  o t " .u i iohS, , ' f  f ind  tha t  the  road is  w i th inthe jur isdict ionar iealn oi-  tn" utah p.og..n .  s in i rarry,  youhave provided no inroinrat i in to refute the observat ions in therecord that addi t ional  contr ibut ions of-sedinrent have occurredthrough use of  the road. n. .ordingry,  r  hereby af f i rn thedeterninat ion of  the aiuuqu".que Fi .e ld of f ice Director wi th



F g d 2  F . i  I  a  } r a :  l rr s y q r q  u l r  u u L n  v i o l a t i o n s ,  a n d  h e r e b y  o r d e r  a  F e d e r a l  i n s n c c t i n nTha t  r nspec t i on -w i r l  add res ,  ' - , .  need  t o  r ev i se  t he  o . ; i ! = ;E ion 'i nc lude  the  road  r " r " r "n . .a - i n  u . - i en ]Ja |  no t : . ce  and  a r . soaddress  the  pe r fo rnance  s ianoara  v io la t j . on .

Dianne  R.  t { i e l son ,  ? .  , .

S ince re  I y ,

W. Hord lipton
W. Hord  T ip ton
Deputy Di rector
Operac ions and Technica l  Serv ices

F.=8ilt;?'iloF*0."t '
Hunt ington,  Utah 84521

Roberr -  H.  Haqen
D i rec to r ,  A l6uquerque  F ie ld .  o f f i ce

Nina Rose Hat f ie ld ,
Ass is tant  Deput ,y  Di tec-uoE
eperat rons and Technica l  Serv ices

Car l  C .  C lose
Assis tant  Di rector ,  Eastern Suppor t  Center

Raymond Lowrie
Assis tant  Di rector ,  Western Suppor t  Center

Joel yudson
Assis tant  Sol ic i tor ,  Regulatory programs
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EXHIB IT  T I  I IT
Reply  to :  2820

Date :  June ? ,  l99 l

l {r .  Lowel l  Braxton, Assoclate Direceor
Dlv ls ton  o f  0 l l ,  Gae,  and H ln ing
Utah Departnerrt of FaUural Resources
355 West Nort tr  lempla
3  Tr lad  CenCer ,  Su i te  350
Salc Lake Clty, .  Utah 84180-1203

Dear Lovel l :

IJe havs revlewed the Nay 31, Lggt,  iet ter dlrected to rhe Dtvlelon sf  gt t ,  Gas,and Hlrr lng fron ! l .  l lord Tlpcon, Deputy Dlreccor,  Reclanat lon and Enforcement,0ff tce of Surface Hlrr lng, ln whlch a i .ederal  lnspect lon has been ordered atGenwal Coal Conpanyrs 6ra:rda1l Canyon l,line.

Regtettsbly,  rnany of the facts usod to support  uhe Jurlsdlcr i .onal deeerolnat lonaro noe correct and warrant clar l f icat lon:

(FDR) 5C248, .
trall headT'parkLng
unroaded Naclonal

r' lhe crandall canyon road, Foresr Devetopment Road
cont lnues pasc the nlne sl te and terTulnates at a

,  facl l l ty whlch provldes the publ. lc wlth aceess to
Forest Systen 1ands.

rr. Genual coal companyrs use of the cranda)-r canyon Road tsuncer'a Foresc service Road use perrnit whtch suthorrzes
cgtrEercial use of FDR 5024g. Ttre permlr requlres Genr.ral
road malntenance conrnensurate r.r i th their use.

I I I  '  The Roari  use Perml ' t  lncludes regulrenencs to reconstruct FDR 5024g tcaccoai lodate projected traf f tc cypes/volumee lncludint pavenent (Eo beplaced thle sunner) , reclamatloir reiulrernents whlch in"1l,a" 
""o,i"inl-FDR 502a9 uldth of travalrray, arid bonding roqulreEienes to ensureperfornrance of pernl t  requirenents. f t  shouid be noced that the roadand bridge vrers treconstructed to a double lane (24, travelnay) ntdch

and ts echeduled to be narrowed to a single lane q1C;-travelway) uponconclusion of ntning act iv i ty.

The crandal l  canyon road is a Forast Deve-- lopment Road chac has hlstortcal lyprovlded access iot  t*n*gnt" i r-ar.d use of Nat lonal Forest systeu lands. rhEroad ls managed 
!1 ana un. ler Jur lsdlct torral  control  of  cha Foresr senrtcaconsistent wieh 36 cFR 212. The Foresc Senrlce re$erves l t ,e authorl iy tonanage/control  Forese Developnent Roads es provtded by statutg and n1.11 notconsenc to thelr  being lncortorated tnto thi  rotne pertr i r  area.

penrrf tted
noa-excluslve

to perforn

JUN | 0 r99r
olvtssN oF

. r  . L n n n  r t t l l l t t n
9NIN iH  t  SHq

a0 'd  e fQ 'oN 99 :S I  t r6 ,T I  un f 0 tOt -6 ! t - i 08  :  t l l



Addit i 'onal ly,  our resords lndlcaee thls Jur lsdtct lonal lssue cras addregsed at
the clne the Cranda1l Canyon nine was lnittally apgroved. Enclosed fu a copy of
corresPondence recelved frorn the offtcs of Surface Htnlng, l,eclanatlon aod 

- -

Enforcement,  dated June ?6, 1,981, sfaELng thetr  of f ice hls no Jur lsdiccton ovet
Forest Deveiopnent Roeds. tr t  ts also noted that the or lglnal  brandal l  Canyon
t'tl-na lermit issued by the Offtce of surface Hlnlng on Novenbe= 24, 1992,
deternined that the Road Use Pennlc,/Forest Setffl,ce Jurledlctton 1g consistent
vr ich the Surface b{tnlng Control  6rrd Reclarnat lon Act_

Vle feel Eha lssuance of the Ten Day l?otles tras inapproprlatE ln thag tc was
outsj .de the authorl ty of the Off tce of Surfece Mlntng'a inspecror as the
Crandal l  Canyon road lE under the Jur lsdict lon of thi  Foreet Scr.r lcc.  uhenever
I terts needlng cortect ion ar6 found by ulne lnspectors, our off lce should bs
not i f ted  so  cor rec t lve  ac t lon  can be ' ln tc la ted .  I t  wou ld  be  benef ic la l  l f  the
federal  lnspectors nould contact us when an lnspeetton ls planed so our nlnerals
personnel could pert tctpate ln overslre lnspecclons.

I_f  you have any'quesi ionsr give us a cal l  at  the Supewlsor,e off ice ln pr lce,
Utah .

S lncere ly ,

/
- t /

,{- J //
/ru f' t77k1

for
CEORGE A. T"IORRIS
Forest Supervlsor

Enclosure

t ' 0 ' :  ZeO '8N  95 :g I  T6 ,TT  un f 0?69 -6S l -  I 08  :  - t  j  j . gN iN Ih  ?  SUg  I ID  A IO
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United

O ExIIrBrr "J"
( '

States Department of the In
OFFICE OF SURFACE MINING

Reclan:ation and Enforcement
!ROOKS Towgas
IO l ( l  I 5TH STREET

DENVER.  COLORADO 80JO:

Jurre 26 ,  l98l

'\'-r'

,r,3
(

Carolyn R. ' johnson
I740  H igh  Sc ree r
Denver, C0 B0?18

I
l!

i i e :  C i t l zen ts  Comp ladn t ,  da ted  June  g ,  l gg l

Dear Hs. .Iohnsonl

l t ie off lce hae conracted ltr.  t t i l l lau Boley of the U.S. Foregt Servlcerl laott-Lasal Natlonel Forescr coflc€Eolng the conslructlon actlvtt lee addreesedln your leEter of June 8, 198r. I ' tr .  g; ley eBs aeare of the 
""i i" i .y 

rrh1chwae talqlng place. 
.Accordlng co ! lr. .Botey, Gensal coal Cornpa"t h"; acqurred.al l  necessary pertrLcs requlred by the U.b. Foress Senrlce lo 

"onauc.coostructlon acctvlt lee asss4lsg6d with the forest development road, rrhlchlncruries the brldge congtructlon actlvlt les qhlch were obsen-ed June g, lggl.Hr' Boley su'boiEted coples of trto letters ro thts off lce *hich-alJ.""s
the crandal l ,  canyon noaa consrrucrron ccrru i r ie" - (copres . . i i " * "J j .

Hr' Er.r ley was tnforned of your concerns and requesred that you cgncaet
h i 'n  1f  you have any fur thec quest tons cr :ncerntng rhLs s l tuat lon ( .d l l r iaa
Bo ley ,  Han t t - l aSa I  t h r tona l  Fo resc ,599  l {es t  p r i ce  R tve r  D r i ve ,  p r l ce ,  Ucah8450r ,  (801 )  637 -28 r7 ) .

As addressed ln  the enclosed copy of  the le t rer  cated May 20,  19g1,  f rorn rheu.S.  Forest  senr lce to  rhe scate of  u tah,  0G{,  "Hanagement  of  the ForeetDevelopnenc Systeo remalns $irh rh€ foreit Servlce t ir al l  areas of
adru lnts t raCldn,  oa inLenance,  conacruc! lor r ,  reconatruct lon,  c losure,  and
removal . "  Thls  of f tce ts  of  the opln lon rhac l r  hae no j t r r lsd lcr loq over
the area ln questlon and sould recomnend you conract Hr. Boley at lhe aboveaddress,  l f  you have fur ther  concerns ln  th l .s  nst , rer .

Please be advlsed, rhat the Stace of Urah, oG{ Divlelon, and oSH have bothrecelved proposed rnlnlrrg and reclamarlon plana f roor Genual coal coorpany for

r t (E ru !o

";i;: izi l l0r' l l :

s0'd zu o '  0N I T  U N f 0F6 t -6E9 - I08  :  - l 3L
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prgpo$ed nlnlng operat lons
PreSen i ly  be lng  rev is r . tpd .
te  no t  addressed rs  parc  o f

Errc l  ss ures

cc: Robert  Yuhnke
rzl . t l l l taur Boley, U. S.F.S.

Jlo Sqlth,  OCH

t t

furrher up Crant ial l  Canyon. Tl iese proposals arelhe area addressed tn your r . tc" . 'o i  . l "n i - i l  i igr ,the  submi . tced  n ln lng  and , " " f " r "a fon  p lans

Rec larnar lon  Spec la  I  i s t

-2-

d  420 'oN  gg :S i  16 ,T i unf c )F6 t -6S9-  I08  :  t i l



U n i : e d  S e a t e s
D r : p a f C r n e n t  o f
A E r i c u L t u r e

F o r e s e
5.r rv ic e

l , f a n c t - L a  S a l
i i a c t o n a l  F o r e s E

: 9 9  L l e s t  P r i c e  R l v e r -  D r
P r i c e ,  U i a h  9 4 5 0 1

EXHIBTT ' rK f f

Rep ly  ro :  Z IZO

D a t e :  J u n e  1 0 ,  I g g l

Mr- .  Rober r  H .  Hagen ,  D l recco r
1| luquer fue Fteta Of f ice
0f f lce ot -  Sr . r r face i l ln lng
6? .5  t i i ve r  Avenue ,  s l J ,  su lee  310A lbuque :que ,  New 14gx i .o  ez io i - -

l e a r  ) t r H a g e n :

EncLosed  f i ; r ' J  a  r?py  o f  ou r  June  7 ,  l gg r  l ecce r_Eo  the  u tah  D iv l s ton  o f  o i l ,i f f i ;" lrf l l l : t  
'" l" l ini t"-. i ] 'c."na.i i-cJiyoi 'no.o, Foresc Dever-opmene Road,

Fs nocec  !n  che above ment ioned lec :e r ,  FDR *sozat  rs  managed by  and uncer  rhe+i l ; ' i ; ;X: " : ; l  
concrot  or  i i . - i r r " , .  su. , , i .u l -n"n. i .La Sal  Nacicnar  Foresc,iour "g*n", "i"iol::;*i:j'i;::Tii:i":l i:j*jjg,:::.:.ii:ii::,;,:1":llL""

1fi,.il:;.li l.."t.h che su"i.".-u^."1i, 
:.ilioi=",,a Raclaraat{on Acr (s'cRA) ln

chan*ced rn-ai" ' l randarl 
canyon rnine peimic uas issued. T?re only chtng r ' .at hasyouu ofrlce. "i 'u vears appears to Ie tnu rii"rpreta-.ioi-'rt-!i i ino";;;,,i l;ol.l '6,

I c  shou ld  a t so  be .nocec  rha t  SHCR1: : : r yg :s  a  p rov i s ion_  (7OZ,b )  s :ac tng  rha r  che:::":;$:i"i;,ll:i:: :!' i l jT:j 
'= noc lnce-::dei co conrlicc vith c:,e auchorrcyin rhe r.;i:i ;i"n of peri;; ;;;:, "il::il:: 

"li.ri{ 
".li::i:;;riil;" ld;;ili :;1b.ndeJ by o:her  agencies r torn-Jucne perr : : tcc i i !  requrrernenEs.  There appears Eobe adequace orov i l ion-" i r i i " ' "sxa*^-" ; ; ' ; ; ; " r . f r i " r tons 

Eo acknowredge Foresc5e6v1qq . , 'u : isc t icr ion of  roa '* iozae 
"" - t . - i l " ;= f ; : .  pern icred and bonded by che'Yanc1 -La  sa i  ' ac tona t  r " i " " . ' " " , r s i nc " "c  , i cn  i i i r  R2L2 /26 r .

' je  reser" 'e  our  auchor i . ry  Eo nar :age/ccrr  t r0 l  Foresc c level0prneni  r 'ads co ensurs.ccess for  marragenrenc and use . f -N; ; i ; ; " i ' r " t " r .  resources.  l , r . rerever  chere (s  aneed for  use bv rh"  p" i i i " - " r  
" . r , " r ; ; ; ; r ; ; ; i " " .c i , r ic ies there rs  pocencia l  foraddic lonat  i 'np ' rcvernen3s ana/or  sharec ; ; i ; ; ; ; " le  acr iv ic ies.  0ur  o.oJecc ive lnre ta : -n ing  j u r i sd tcc iun  t s ' i o - i . "n r r "aa :e  these  non -m in lng  uses  ana  ou r  ab i l i cyco ass ign deveLopneuc/ma1ra.n" i i "  coscs based on eraf f ic  regui rements.

we rec juesc vou wich 'drar , r  Erre nor* : ( : l  lssued_by rour  rnspecror  re lar ive coFores i  ' eve lop rnenc  Road  * i oz ld  i ue  to  l cck  o f  j u r i sd i c r i on .  rn lE la l  concaccs  codiscuss ch is  rnaerer  r r rh  sce.r i  i . .1 i " " . " i^ r l , l r r l rur" "  in  Apr i l  tJ rere ncEproduc t i ve '  ' , e  a l so  no l " -a i " - reco rd ,  . .  
"onc i l ned  rn  Mr .  i t .  Ho ro  r l p ron ,srec:er  co she ur" r ' '  r i " i ' io i " ]s ' i t r  ,  6" ; ,  ; ; ; - i l ; ; ; " t ,  rs  noc acqurace .  , ,e  r , rourdprefer  ch ls  nacter  be . * "o i "J i  

"y i " i1 i i " ; i ; ; ; " " ichouc pucc ing censal  coarcornpany '  Inc '  '  in  che 
" raJ i i -Jr  a  Jr r r lsd lce iorr : r I  orspr . r r€ ,
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v

T o  f e c ' .  l i ; . r c e  r e s o l u C i o n ,  w c  h a v e
, i ssue Lr i  rh  your  Naetona l 'o f i i " I .
H o w e ,  B r c n c h  C h i e f  e n g l n " * r i " * - " " 0

is /Aatoa  L .  i . iowe
f o r
G e o r g e  A ,  M o r r l s
F c r e s c  S u p e r v l s o r

c c :
A. l love

AHor .e :  g I

,o J L  t t u . L _ . )  f  . _ J

reeuesced  ou r  Ch le f  ' s  O f  f  ! ce  co  d l . scuss  ch l s 'I j , y .u  have  any  e ! ! f ! ! ons  p lease  ca l l  Aa rcn  L .t { l ne ra l s ,  ae  (g0 I )  637  -28L i  .



Hormrn H.3m3rrtq7
Oorrnor

Dee C Hanr(n
Ercudn itl;rga1

O-.|'ln€ R Niol€on, ftr D,
Dl(rio Dlrrcrq

EXII IBIT 
ITLI I

$!ate of L;rah
DEPARTMENT C,tr ID ivrsi o N ;i' il: AtI.TAt RosoctncEs
355 Wcst liorrn ?q1;,1
3 Tnsd f,sn13r. luilo 3I,0
Ssn t.ko Cny. UiNn B{lgC.rlO3
801 -536-5146

June 19,  : .991

I I ITy Snyder, Director
off ice of surface lai i in"leF1 consrirurlon t;; i l ; ,  tr.w,r{asningpon, D. c. 2oj; i i- ''""'4i'dl"tF

The ourfose of this r"etter i.s to-f1rmarly record, vith theoffice of'suira""-l,riii iq, fosMi-Urliute prctist of the HorclTipron denlal 0t 
-uiiirirrii,to"i,"i";p;;ls-ieque"tine 

vacaricn ofrDN s 1-o 2-240-o0a 
- 
icnniul yl;;t; i5fi-r_r-02;ii;;;i' ( 

"o.ronwood/
wlrbers ri?:I, lng'iin"it - oz-24;-;;i ?cuu, greek 

-ii, l"r 
. rheserDNs nere lssuet uv-iii. 

l*lg:;iri!^ri.re orrice roi rarrure roperrnrt roads. _The'f, i io*atron co-nc..rrrng- these rox, and thelrlnforruar appeals 
"rt.uii're aviri#r;-in the r+ashrnglon of,fice.

!ff:iili"ilo"tu 
rt 

-noi*T^i"i1ii;i;; 
it:::: noriry'rne, and r wiirsuppl led 

' . lz  see that coples of  the n. Iu"="ry J.nroinat ion are

.""rrTl*;.I;:'i:'o35.1"1",ff :"l:ir:irll"rl3[ . and ]rord ripror,, s
1' The r ipt?r rqpgnse crlr lc ized th3 i iv i"{?n for far l lns roprovlde any adittio"u_i-Gi;;;*il:_::gardins_ 

the subjecri3,"3";." 53"3I"I;.'|:" i tii:i "ffi 
.lpp"u 

i " r n i r i"lrrr"e' cJs es
3i:::?9'ent of ii"-'"gy^ru19.v-p,Gi"H:"'1f;:::?"::: tt.t' i"

"on"""i r i|nif, I. tfi;fi tH:, n*i5i: i'- to "p*" i-ii I ̂  i"ti
2'  The data whlch t""  F: :y ld:d.b{ 9su ln r icrd Tiplon,sresponses to the aeneals and 

"nr. i r - Io*" i  the-basis for  h isdenlar of the 
"pp"Ii=r 

dr€ in"""i i"te and, rnaccurate.
3' The Tipton response lnplles that perrnit_declsion., rare never..:nade 

"l !|: "u[,j"ci I-9i.&:- il_;"l.,.ur. lhree nines arefederal ml'nes, ind-oii-r==.,"i".'i lrrnrt 
"epo"ote and distrnct

an r0€l oppottrr^ily elttdol,c'



Page 2
{r. llarry Snyder
rune  19 ,  1gg1

4 ,

5 .

f ron that l" : : :g,by urah frr  each ulnei 
*Tl each case, at

che rlne or^:ni!_i"i iliili!, l"::u"";;;; renewar., osl{ eicher
ffiiTiliurl' "on",.'iJc"Jitn-tn;-';iri3ion deteriiniiion ri:ar
iii!.iiii*,3:v i;l'irliill:i:i+A*:kr"rnri'nr slnce
#iliffii ;l"l,ljii"i'tF",,i:i:i?1""1*"1.ffi:::,ili:i"t" .n"
The state ha
r""i"foiJ u.r.l 

conEinueo .?^:.-!:Tp: tc esrablish rutes
;f;l* l*ii:' ";:*ii "o'li$.*iii"r, : ;*""#i::J:*. u::."iDr. is-_ 

__sy€. ?hts process iras_;; ; ;  i f""rptud by osl ls

ii!d;*:Irto'.-1n-t"h 
the orp!:.,. revlew crEes ror 3e6dgpre'r_tous-;il$ have nct bien l"g*tiy i"i11"pi; -i;;';"vtewlnsrn appro"ii-o'i"p;E::"n:;*5,ffi:ii6nx";ue to a"Iiyl-iy, osu

frs:i;;* "i:;:ii!i:lii, i: li: :# :::if r I i:;:.::" "i:r. ;urro;d;;;-in"i.tlected arear' lnctuo-ee-i;;"i

l:'P., rn 
-ii! u*::-!1" tern hpubrlc -'Jii":li;:"lliil,ild"ut

gf ipuuiiJ'^ioii";"n-:-:uponse^are rn"iua.
dlsalpror; .i3o:l- - ttgwevn" 

I _ ?iT r'"J-iJiiSq ti"tlioder j :r ition

i!!gii:ll:llfuri:i+:'i:f T::i:t is"'il*: Hillilin .n"
Eli i* rilii qi::nl:!i . ; ; :n i' i*;:.' i^ 3;":i:;.$:t r,",, u:;itiillt,;l*'ij:iiit:;' ":l;";i:;;";::"5:1,*Iii"*"rnir
The lssuance 

:f-I?y"-has heightened the conflict vhrte
preernptine rhe-srate' 

"-iuifioii:I_;;. J'JIai". case-bv-easa
i::fi.]|"3:r::i":. -p'i' I" 

-iJIi 
= r o;= wnicii 

-iere_orlg 
ina r 1 y rnac ei* ii;.:i"::gf ,. iI'i:* ",o.il3 *l+i: - :; li*:.$ui::*t;ft ron.

A
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$i;"*iil'rillo""

o"on"li"i3n:,1'l-:l ih" etare,s enr*cenen';r ;Fi: rl" : tri "ii: rrl:ll "]*#*Trf t,j"r*:n!;i, i:" rr:

3i:#:":. Nierson
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ExHrBrr , 'M,

llty 20, l98l
tr. Ron _Dan1els, Coordlaator
State of Utah
NaEural Resourcea Deparcneut
O1l, Cas, aad Etn!_ng Of"irt""
1588 Ueet t{orth Tenpte
sa l t  Lake c l ry ,  u ra i r  84r16

Dear ltr. Danicls

rn aes-' 'er ro your requesr ot 5/r5rgr, rhr. ' *oo:l, l 6e,-e ro crarlf,yrhe sretrrs of the cranaait-- f irr noaa riozli, 'r.,hleh aeceseei thei:3::ii ::ffi: ff:l H:"; olir;i"u,i"ir"" "ll',r,"*,", 
-"i-"";'.i"

fire Forest Serrrlce deslgnatlon of the road ln Craodall Canyon is as aForesc Devalopoent llood-a-;-;;. tbat appe"r" ," o-ur Forest Transporca_t ioa svsrao- rr_rs 
"ot 

i iuii i" ro"a.";-;;r;c Developurenr p.oad ts ia Forest road undc_r che :"ri"li"tloa of .ir.-il.""E SenrLce under tlreauctrorJ.rv Erenred- \t is iil.ili 13!_ 1""-rr.ia"l.u, che ,,surf3ce -?rgs€-
portat1oc Act o-f 19Zg") 

"na 
psn 

!79d_:ie-ci-] i-60;.and rc cm_ir2-l(d)(Fs!{ 1023'4--16) ;.3! d"'-iir'ii.l tssrt-roi:-i-irol ; Fsrr 770s.2i; andFS!'i 6513'22b-l' a- foret.-i"".i"pc,ear toad la ine ro r$lch che Forest.senrlce has or'rcr:rlpl .r,".-iJl iro *"i-r.rT"L.ionar Forest randsor a for':aal ee.e.ear has bee;-irancec to tbe-ioleat senlc€. the
tlt*: x';:; l.t:#":.fi;if".ut Road- *o,,u*,.', thrs prlvrrege
syiten rena'ns,,i*, ir,.-;;;"";;:5ff:.r:: :li :::::."?.;:*l*:i-t lon, n:{r tqg5g-ce, coosc*"aiJo, recoostnrct lon, c losure, and repoval.
To differcnrr'ate' a publlc roac ls -a road'hlch r'.1s constEucted prf,orto che resentatto" oi .:i" rt".ilrel. toresi i""ll.r"nar ioresi-ianas)f or shtch .r." p:!11" 

"igi._o-i:Jll-t" !;;".i::"r."u by a publtc road;:;lil J:lH: il;1""j;,;:f*'"ce or 
" p.'uii"-road agency. thetranasc'e' r a sd'"r'. t *,,"o ;; 

-;.i#ili::il"inl":*:: .,i;:;:.;*:jli:"
I;::r;il"f: liJ""rgo"i*a-"-ior*". Devetop.oenc noua; houavq;, sg_
A privace road 1(1 3 uil -;3; 

;-; ;:- ili i, i:i : : f ;;:"..ii:n ".,:iln::*1,:,,*1",:",0:n.Nac'cual Foresr 
]aual r.""-iiol'grarrted ,o . prir"re parEy, or forvhtcb a Ctass D special t ; ; jat hes been lssued-
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Tou uay also bc futerested ln lftocrlng thst the ,l,eaclnB or ainlng of
nlnerals or othcr comodtttet does not'cl:ange lbe rtetuc of roads, ac
they havc been establlehed other rhan nay bi preacrlbed by the ioreat
Sewlee. in sooe instances, the Foresr Scnlce hoe gi*,ci 'r i i l . ,ar_of_uay
c'o ptr[[{g road egeeclee I 'hen the traff lc bcconas predonlnanriy coooercla]or when hlghwaye are conolructed and Rollta are reguested by a publl_c roadEEeucy.

Siucerely )

a;! i l  !2 Ir'L;. ._rn. 
ry1.,{

for
REED C. CIR.ISTE}ISE]I
foresE SupervJ.sor

l,liDoley : ps

c4"/ . -3

l r

:
' ' ' . .:f Thare ara, 

-of 
course, Eaay .trstlationt ar:d contlugenclea that:govcrE th€ i .) .

ednlnlstratl'oa of these r-oada aa doal-guated. An ln-depth revlerr !.r oftenuccesssry before oac cqn be eertar.n of thc poresr senice.i"po*odi;-
or auth63{gy.

Lr I ' d  7eo-o t .4  gs :g I [6 'TT  un f 0F69 -699 - I08  :  t 3 i gN iN Ih  ?  SUE I IO  A IO



o r, c e . i;l;ifltlil,ff T: "?I#,: 
jtH'l?[ rc 0 m I n rMODIFtcATtON OF NOflCe OF VtoLATtOr{ oR CessarroN oRDER

?. irI EXHIB IT  I 'NT I

j  Gennal  Conl  Conparry
i 2 trtriling Addrafl

I  p . o .  B o x  1 2 0 1 ,  H u n t i n ton,  UT g4r l7
3 N8rne o t  MtnO Surlrcc

i  Crande1l CenyonI  v . - . r $ - . 4  v a l l

| 4. Taltghonl Numo.t
I

l (  so t  I  687-9013
I C Ogrr|to|r Nrm.
I
I
I

i
I

Authotrly: Under lhe ar.rthorlty of thr Surlrcr Mlnlng Control and Boofamrtion Actot 1877 (p.L. 95.87; Sb U.S.C. 12O1) thr 'orro-wrng-iJi ion i ,  trhen:

I  N r m a
j Orrgrnrilng Otflca AC6r..r

I Undrrgrouno Y:zi

usDt-ogtr
Albuqurrqur Fleld officr
625 Si lvcr  Avc. ,  S l {
Sui re 310
Albuquerque, BU 87t0z
Tclrphono Numbor

(505 )  766 -1
t. Dr|r ol ton oetlrd trou

0612619l Atb.  on
| 9, Titn! ot hfpa€Um t-----T-

i r,om - i:l ro - !:l
13. Ogtr Mln. ltsmE.r

Ellctrvr Ortr

E r58

corrElTll 5trt rnplrD
(4) ccesr th' lurt lr t i  *oort.uction.or ioprovlorrrt or thr rcerrr/hrul rord unctlpcnni ' t led in accordrnce vi lh tn" 

"pprou.c 
l t .a" protrr ' ;  cxcapG gbo. rorduidenin3 and paving acctvit l . ,  , .qi i i i i l - .nc tgproved by thr u.8. For.rc srrvlcr.Jtrcclf lcrg!o':  To rbrie ttre usrs a oi i-"oi". ir ,o for publtg rrt. ty rud rnvironurnc,lrhara rerulr lng froo rddlBlonrl contrrLucionr of radhrnt rncrrin3,'. vroL^ rol - o9 t "n to 1 1,S tAJlHEhl[tFtLcf,StF I ao u,,,,y I

5. County

Sene as abovc
Mrll |ng Adctrarr

10. Slalg Pcrmrt Numolr

/ots/ozz

'll, Noilcc ot Vlotttlga Numbrr

91  02 -

1t. vtollTtoN

lt' vlol'lrloN - oF - rt roorFrEO: @trcttl| Aailoa .na ,tu.t,ut

uta ot R.praa.nntavo

O4r41

Gopy Otrutrrrrcn. vdlor.lr ...ri.lt Oll lor, tlrr|. t t.t6 Ohto.. Crfrffir.;

. |2. MIHA l0 Numb.r

15, Ca||rtton Ordrr ftr[nUrr

nr ol AuthOt$rorlrnhtrvl

a-F\ f-ni |-Z-
; ldtrrilftc.tbo ttsfi!|


